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APPLICATION OF THE PROCEDURE UNDER 
THE CHINESE EXCLUSION ACTS TO THE 
DETERMINATION OF THE RIGHT OF EN- 
TRANCE OF PERSONS OF CHINESE DESCENT 
ASSERTING AMERICAN CITIZENSHIP. 


The utter unreasonableness and gross in- 
justice that is often occasioned by the en- 
forcement of the Chinese Exclusion Acts is 
most astoundingly impressed upon the Amer- 
igan people by the United States Supreme 
Court in the recent case of United States v. 
Sing Tuck, 24 Sup. Ct. Rep. 621. 

In this case certain persons of Chinese de- 
scent, alleging that they were born in this 
country, and therefore American citizens, 
were arrested on their return from abroad 
and detained ina place of confinement. They 
claimed that they were American citizens, 
that they were born in this country, and that 
they should not be treated as aliens. On 
their petition for release on habeas corpus the 
United States Circuit Court of Appeals for 
the second circuit held that they were entitled 
to the benefit of that writ to determine 
whether they were in fact American citizens. 
The Court of Appeals very reasonably took 
the position that the provisions of the Chinese 
Exclusion Acts were applicable only to Chi- 
nese aliens seeking admission to this country 
but not to those claiming American citizenship. 
The United States Supreme Court, however, 
has reversed this decision and holds that the 
federal courts will not interfere by habeas 
corpus with the refusal of the right of entry 
into the United States of Chinese persons 
alleging citizenship. 

In an opinion notorious for its puerile 
argument and vainly concealing an un- 
seemly prejudice against the unfortunate pe- 
titioners, whose claim to American citizenship, 
the opinion relates, ‘‘naturally raises a sus- 
picion of fraud,’’ Mr. Justice Holmes deliv- 
ers a staggering blow to the hitherto unques- 
tioned prestige of American citizenship. In 
no other country in the world, indeed, would 
those claiming citizenship in such country be 
stopped on their return to their fatherland 
and thrown into prison (sometimes called a 
house of detention) and be denied any appeal 





to the courts to establish their claim to citi- 
zenship. 

‘Roman citizenship was the highest honor 
and most inestimable privilege that could be 
bestowed by the ancient Roman government, 
No right was more jealously regarded and its 
mere assertion was enough to start in motion 
every department of the Roman government 
in favor of him who made the assertion. In 
some instances Roman citizenship was pur- 
chased and in such cases there might have 
been times when it was necessary to have 
shown evidences of citizenship, but to have 
been free born was the most princely and most 
priceless of all distinctions and its mere as- 
sertion resulted in instant protection from 
any proceeding that would be unlawful when 
a Roman citizen was among those interested 
or to be affected by the proceeding. 

The most prominent illustration of the im- 
mediate effect of the assertion of Roman cit- 
izenship and one which puts to shame the sor- 
did expediency of the court’s argument in 
the principal case was the incident of St. 
Paul’s arrest in Jerusalem, which is recorded 
in the twenty-second chapter of thejActs of 
the Apostles- It seems that on one occasion 
when St. Paul was in Jerusalem, the chief 
priests stirred up the Jewish populace against 
him and in the riot which followed Paul was 
rescued by the chief captain of the Roman 
guard. At this point it will be proper to per- 
mit the sacred writer to relate the narrative 
in his own inimitable style : 

‘624, The chief captain commanded him to 
be brought into the castle, and bade that he 
should be examined by scourging; that. he 
might know wherefore they cried so against 
him. 25. Andas they bound him with thongs, 
Paul said unto the centurion that stood by, 
Is it lawful for you to scourge a man that is a 
Roman, and uncondemned? 26. When the 
centurion heard that, he wenf and told the 
chief captain, saying, Take heed what thou 
doest: for this man is a Roman. 27. Then 
the chief captain came, and said unto him, 
Tell me, art thou a Roman? He said, Yea. 
28. And the chief captain answered, With a 
great sum obtained I this freedom. And 
Paul said, But I was freeborn. 29. Then 
straightway they departed from him which 
should have examined him: and the chief 
captain also was afraid, after he knew that he 
was a Roman, and because he had bound him. 
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30. On the morrow, because he would have 
known the certainty wherefore he was accused 
of the Jews, he loosed him from his bands, 
and commanded the chief priests and all 
their council to appear, and brought Paul 
down, and set him before them.’’ 

Thus it is observed what magic power was 
in the. mere assertionof Roman citizenship. 
It prevented all the usual proceedings and 
practices of a Roman guardsman toward aliens 
and resulted in an instant trial and finally an 
appeal to Cesar. Under the decisions of 
the courts in the principal case, however, it 
is possible for an American citizen to assert 
his citizenship in vain, and be excluded from 
any right of appeal or resort to the courts. 
It is no argument to say that this rule applies 
only to American born citizens of Chinese de- 
scent. Are there lower and higher degrees 
of American citizenship, graduated by the 
esteem in which the particular citizen’s an- 
cestry is held by the American people? Paul 
was a Jew, of a race hateful to the Roman 
people, and yet the fact that he was born a 
Roman citizen made him the equal of any other 
Roman citizen. But we hasten to draw the 
curtain on the picture of contrast thus pre- 
sented, American citizenship suffering too 
much humiliation by the comparison. 

To Justices Brewer and Peckham, however, 
is to be attributed much credit for their elo- 
quent defiance and indictment of the court’s 
opinion in the principal case. Justice Brewer 
in giving the opinion of the dissenting judges, 
refers sarcastically to the application of the 
procedure under the Chinese Exclusion Acts, 
(which, by the way, he shows to be applicable 
only to Chinese aliens), to the determination 
of the right of entrance into this country of 
one claiming American citizenship. He says: 

\‘‘Can anything be more harsh and arbitrary ? 
Coming into a port of the United States, as 
these petitioners did into the port of Malone, 
placed as they were in a house of detention, 
shut off from communication with friends and 
counsel, examined before an inspector with 
no one to advise or counsel, only such wit- 
nesses present as the inspector may designate, 
and, upon an adverse decision, compelled to 
give notice of appeal within two days, within 
three days the transcript forwarded to the 
Commissioner General, and nothing to be con- 
sidered by him except the testimony obtained 
in this Star Chamber proceeding. This is 











called due process of law to protect the rights 
of an American citizen, and sufficient to pre- 
vent inquiry inthe courts. But itis said that 
the applicants did not prove before the immi- 
gration officer that they were citizens; that 
some simply alleged the fact, while others said 
nothing; that they were told that if they 
would give the names of two witnesses their 
testimony would be taken and considered. 
But what provision of lawis there for com- 
pelling the attendance of witnesses before such 
immigration officer or for taking depositions, 
and of what avail would be an ex parte inquiry 
of such witnesses? Must an American citi- 
zen, seeking to return to this, his native land, 
be compelled to bring with him two witnesses 
to prove the place of his birth, or else be de- 
nied his right to return, and all opportunity of 


+ establishing his citizenship in ‘the courts of 


his country! No such rule is enforced against 
an American citizen of Anglo-Saxon descent, 
and if this be, as claimed, a government of 
laws, and not of men, I do not think it should 
be enforced against American citizens of Chi- 
nese descent.”’ 

What stronger or clearer enunciation of 
sound principle and convincing argument is 
necessary to uncover the’ utter fallacy and 
dangerous doctrine enunciated by the court’s 
opinion in the principal case! But there is 
no hope for judicial relief; the people them- 
selves must demand of the national legisla- 
ture the complete rehabilitation of American 
citizenship on such a high plane that its mere 
assertion will call into operation every arm of 
the federal government in support of him who 
asserts it, any provision in the Chinese Ex- 
clusion Acts to the contrary notwithstanding. 
No nation, indeed, can afford to permit the 
gratification of its unreasonable, or even rea- 
sonable, enmity and prejudice toward a cer- 
tain race to destroy any of the inalienable 
rights and inestimable privileges of its citi- 
zens. 








NOTES ON IMPORTANT DECISIONS. 

CONSTITUTIONALITY OF STATUTE FORBIDDING 
GENERAL DAMAGES FOR LIBEL.—In Hanson v. 
Krehbiel, 75 Pac. Rep. 1041, the Kansas statute 
(Gen. St. 1901, ch. 57b), providing that before a 
civil action for newspaper libel shall be brought 
plaintiff must serve notice on the defendants, 
who, if they make retraction in their paper, are 
to be liable only for actual damages, is held un- 
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constitutional, as violating Bill of Rights, § 18, 
guaranteeing a remedy by due course of law to 
all persons injured in person, reputation, etc. 
The court says that the effect of the statute is 
to prevent a recovery of those general damages 
designed to compensate for ‘“‘that large and sub- 
stantial class of injuries arising from injured 
feelings, mental suffering and anguish, and per- 
sonal and public humiliation.””» The suggestion 
that the retraction required by the act is an ade- 
quate substitute for remedy by due course of law, 
the court declines to entertain. 

Courts in two states have passed upon the con- 
stitutionality of acts like the one here discussed. 
In Park v. Detroit Free Press Co., 72 Mich. 560, 
40 N. W. Rep. 731, 1 L. R. A. 599, 16 Am. St. 
Rep. 544, the Supreme Court of Michigan, hold- 
ing against the constitutionality, says: ‘*We do 
not think the statute controls the action, or is 
within the power of constitutional legislation. 
This will, in our judgment, appear from a state- 
ment of its effect if carried out. It purports to 
confine recovery in certain cases against news- 


papers to what it calls ‘actual damages,’ and 


then defines actual damages to cover only direct 
pecuniary loss in certain specified ways, and none 
other. In some of these defined cases the proof 
of any dumages in this sense would be imprac- 
ticable, and in all it would be very difficult. They 
are confined to damages in respect to property, 
business, trade, profession, or occupation. It is 
safe to say that such losses cannot be the true 
damage in a very large share of the worst cases 
of libel. A woman who is slandered in her chas- 
tity is, under this law, usually without any re- 
dress whatever. A man whose income is from 
fixed investment or salary or official emolument, 
or business not depending upon his repute, could 
lose no money directly unless removed from the 
title to receive his income by reason of the libel, 
which could seldom happen. If contradicted 
soon, there could be practically no risk of this. 
And the same is true concerning most business 
losses. The cases must be very rare in which a 
libel will destroy business profits in such a way 
that the loss can be directly traced to the mis- 
chief. There could never be any loss when em- 
ployers or customers know or believe the charges 
unfounded. The statute does not reach cases 
where a libel has operated to cut off chances of 
office or employment in the future, or broken up 
or prevented relationships not capable of an exact 
money standard, or produced that intangible 
but fatal influence which suspicion, helped by ill 
will, spreads beyond recall or reach by apology 
or retraction. Exploded lies are continually 
reproduced without the antidote, and no 
one can measure with any accurate stand- 
ard the precise amount of evil done or 
probable. There is no room for holding, in a 
constitutional system, that private reputation 
is any more subject to be ‘Temoved by statute 
from full legal protection than life, liberty, or 
property. It is one of those rights necessary to 





human society that underlie the whole social 
scheme of civilization. It is a thing which is 
more easily injured than restored, and where in- 
jury is capable of infinite mischief.’’ This case 
has subsequently been specifically approved by 
the same court in McGee v. Baumgartner, 121 
Mich. 287, 80 N. W. Rep. 21, where the court 
holds: ‘‘The right to recover in an action of libel 
for damages to reputation cannot be abridged by 
statute.”” A contrary view was adopted by a 
divided court in Allen v. Pioneer Press Co., 40 
Minn. 117, 41 N. W. Rep. 936, 3 L. R. A. 532, 12 
Am. St. Rep. 797, In criticising this last men- 
tioned case the court in the principal case said:. 
‘The conclusion of the court in this case is based 
largely upon the reasoning that the retrac- 
tion being required, as it is, to be published as 
widely and to substantially the same readers as 
the original, is usuallya more complete redress 
for the injury inflicted than would be a judgment 
for damages. This,however, is merely an assump- 
tion, and may or may not be true; but, even if 
true, this would not be ‘remedy by due course of 
law,’ as contemplated in the constitution, as we 
have already determined. We are well persuaded 
that the criticised act takes from the libeled per- 
son the right of remedy by due course of law for 
an injury suffered in his reputation, and hence is 
invalid under the quoted constitutional provi- 
sion.” 





CONSTITUTIONAL LAW—VALIDITY OF JOHN- 
SON GRASS STATUTE AS DISCRIMINATING 
AGAINST RAILWAY COMPANIES.—Johnson grass 
or Russian thistle as it is sometimes called, is a 
most inveterate enemy of the farmer and most 
difficult to eradicate after it decides to take up its 
abode in any particular locality. This grass has 
been the subject of much legislative regulation, 
a most prominent example of which is the Texas 
statute providing for a penalty in favor of con- 
tiguous farm owners for railroad companies for 
permitting such grass or thistle to go to seed 
upon their right of way. This statute bas just 
engrossed the serious attention of the United 
States Supreme Court, and by a division of the 
judges thereof held constitutional. Missouri, 
Kansas &jTexas R.R. v. May, 24 Sup. Ct.Rep.638. 
Mr. Justice Holmes, writing the opinion, says: 

“Tt is admitted that Johnson grass is a men- 
ace to crops, that it is propagated only by seed, 
and that a general regulation of it for the pro- 
tection of farming would be valid. It is ad- 
mitted, also, that legislation may be directed 
against a class when any fair ground for the dis- 
crimination exists. But itis said that this par- 
ticular subjection of railroad companies to a lia- 
bility not imposed on other ownerg of land on 
which Johpson grass may grow is so arbitrary as 
to amount to a denial of the equal protection of 
the laws. There is no dispute about genera 
principles. The question is whether this case 
lies on one side or the other of a line which has 
to be worked out between cases differing only in 








484 


CENTRAL LAW JOURNAL. 


No. 25 








degree. With regard to the manner in which 
such a question should be approached, it 8 ob- 
vious that the legislature is the only judge of the 
policy of a proposed discrimination. ‘The prin- 
ciple is similar to that which is established with 
regard to a decision of Congress that certain 
means are necessary and proper to carry out one 
of its express powers. McCulloch v. Maryland, 
4 Wheat. 316, 4 L. Ed. 579. Whena state legis- 
lature has declared that, in its opinion, policy 
requires a certain measure, its action should not 
be disturbed by the courts under the fourteenth 
amendment, unless they can see clearly that 
there is no fair reason for the law that would not 
require with equal force its extension to others 
whom it leaves untouched. 

Approaching the question in this way we feel 
unable to say that the law before us may not have 
been justified by local conditions. It would have 
been more obviously fair to extend the regulation 
at least to highways. But it may have been 
found for all that we know, that the seed of John- 
son giass is dropped from the cars in such quan- 
tities as to cause special trouble. It may be that 
the neglected strips occupied by railroads afford 
a ground where noxious weeds especially flour- 
ish, and that whereas self-interest leads the 
owners of farms to keep down pests, the railroad 
companies have done nothing in a matter which 
concerns their neighbors only. Other reasons 
may be imagined. Great constitutional provis- 
ions must be administered with caution. Some 
play must be allowed for the joints of the ma- 
chine, and it must be remembered that legisla- 
tures are ultimate guardians of the liberties and 
welfare of the people is quite as great a degree 
as the courts.” 

Justice Brown levels a vigorous dissent at the 
opinion of the court in the principal case. Jus- 
tice Brown said: ‘In this case the railway is not 
pursued as such, but merely as the proprietor of 
certain land alongside its track, and no reason 
ean be conjectured why an obnoxious form of 
weed growing upon its land, should be more de- 
trimental than the same weed growing upon ad- 
joining lands. ‘The railway is not made the sole 
object of the statutory prohibition by reason of 
the fact that it is a railway, and the discrimina- 
tion against it seems to be purely arbitrary. The 
only distinction suggested in support of the 
ordinance is that the seed of Johnson grass may be 
dropped from the cars in such quantities as to 
cause special trouble; but there is not only no 
evidence of such fact, but itis highly improbable 
that the seed of a noxious grass of this kind 
would be carried upon the carsatall. It is also 
suggested that the self-interest of owners of 
farms to keep down pests of this kind might be 
relied upun to prevent their growth. But this 
tends merely to show thatif the law were made 
general, it would be more readily obeyed by 
private land proprietors than by the railway. It 
may be that railways are less given to the observ- 
ance of precautions required of them as neigh- 











borhood land owners than the proprietors of indi- 
vidual property, but that does not create a 
distinction in principle. It merely tends to show 
that if the law were made general the railway 
companies would be oftener prosecuted than 
other proprietors, If fJohnson grass growing 
upon railway tracks be a nuisance, it is equally 
so when growing upon the other side of the line 
fence, and I think the law should be made gen- 
eral, to avoid the charge of an arbitary discrim- 
ination. If the land owned by every corporation 
were held to this liability, while the land of in- 
dividuals were exempt, the discrimination would 
be more conspicuously unjust in its appearance, 
but scarcely more so in its reality.” 








WHEN AND IN WHAT CASES WILL A 


REPRESENTATION AS TO THE 
VALUE OF REAL OR PERSONAL 
PROPERTY BE SUFFICIENT TO 


PREDICATE AN ACTION FOR FRAUD. 





The general rule is that representations as 
to the value of the subject matter of asale are 
not sufficient to predicate an action for fraud. ! 


1 Ellis v. Andrews, 56 N. Y. 83, 15 Am. Rep. 379; 
Cronk y. Cole, 10 Ind. 485, involving a representa- 
tion of the market value of barley; New Bruns- 
wick R. Co. v. Congbeare, 9 H. L. Cas. 711, involy- 
ing exaggerated statements of the profits of a com- 
pany; Hunter vy. McLaughlin, 43 Ind. 38, value ofa 
patented invention. Gordon y. Butler, 105 U.S. 553, 
a mistaken estimate upon one’s best judgment of the 
value of land gives no action; Crown vy. Carriger, 66 
Ala. 590; Anderson v. McPike, 86 Mo. 293; Fulton y. 
Hood, 34 Pa. St. 365; Brown y. Leach, 107 Mass. 
364; Cromer v. Perkins, 124 Mass. 481; Wolcott v. 
Mount, 88 N. J. L 496,499; Merrian v. Arbuckle, 81 
Ill. 501; Righter vy. Roller, 31 Ark. 170; Holbrook vy. 
Conner, 60 Me. 578; Wilkinson v. Clauson, 20 Minn. 
91; Bishop v. Small, 68 Me. 12; exaggerated praise is 
not actionable, Columbia Electric Co. vy. Dixon, 46 
Minn. 463, 40 N. W. Rep. 244; Directors vy. Kisch, L. 
Rh. 2 H. L. 99; ‘dealers’ talk,’ Demming vy. Darling, 
148 Mass. 504, 505, 20 N. E. Rep. 107; Story, Sales 
(2d Kd.), sees. 860, 861; Nash y. Trust Co., 34 N. EK. 
Rep. 625; Chase v. Boughton, 54 N. W. Rep. 44, rep- 
resentations as to prospective dividends on certain 
stock; Robertson vy. Parks, 76 Md. 118, 24 Atl. Rep. 
411; Totten v. Burhans, 91 Mich. 495,51 N. W. Rep. 
1119. But to represent that stock had paid a speci- 
fied rate of dividends at prior times has been held to 
be a statement ofa fact, Haudy v. Waldron (R. 1), 
29 Atl. Rep. 143, and to same effect, in substance, are: 
Crane y. Elder (Kan.), 29 Pace. Rep. 151; Childs v. 
Merrill (Vt.), 22 Atl. Rep. 626; Winston vy. Young 
(Minn.), 49 N. W. Rep. 521; Griffen vy. Farrier 
(Minn.), 21 N. W. Rep. 553; Cruess y. Fessler, 31 
Cal. 336. But a purchase of stock from a stock- 
holder at a low price, by an oflicer of the corpora- 
tion, is not fraudulent because such officer has 
knowledge, in his official capacity, of favorable sales 
of other stotk, which enhanced the yalue of stock 
generally, and of which fact the seller was ignorant, 
Crowell v. Jackson, 53 N. J. L. 656, 23 Atl. Rep. 426. 
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Statements purporting to be mere opinions or 
expressions of judgment are not such 
affirmations of facts as warrant another to rely 
thereon. A representation in order to make 
the foundation for a recovery in an action for 
fraud or deceit, must relate to alleged facts, 
and facts which substantially affect or injure 
the interests of the complaining party.? If 
the representation is in reality an ‘‘opinion,’’ 
or mental calculation such as a judgment, or 
is a matter of ‘‘expectation or probability,’’® 
or a matter of ‘‘conjecture,’’* fraud cannot be 
predicated thereon. ‘‘Dealers’ talk’’ and 
such commendations of wares and merchan- 
dise commonly indulged in by merchants and 
salesmen, generally come within the classifi- 
cation of opinions.® Such phrases as ‘*worth 
so much’? and similar commendations reé- 
sorted to by merchauts are treated as mere 
opinions, and as said by Holmes, J., in Dem- 
ming v. Darling,® such representations 
‘‘manifestly are open to difference of opin- 
ion, which do not imply untrue assertions 
concerning matters of direct observation, and 
as to which it has always been understood the 
world over that such statements are to be 
distrusted,’’ and are not actionable. While 
the law seeks to repress dishonesty, it will 
not put a premium on slothfulness or ona 
lack of diligence, but justly presumes that the 
average man will exercise vigilance and dis- 
cretion in making contracts and dealing with 
others. As said by the Supreme Court of 
Indiana: ‘‘If any one relies on mere opin- 
ion, instead of ascertaining facts, it is his own 
folly.”’7 The maxim Vigilantibus et non 
dormientibus succurant jura, and the doc- 
trine of caveat emptor are adhered to in the 


application of this rule. 


Opinions are frequently influenced by ‘‘whim 
and eaprice.’’ The zealous merchant may 
indulge in extravagant praise of his goods, 


2 See Jaggard on Torts, Vol. 1, p. 578. 

5 Long v. Woodman, 58 Me. 49; Pedrick v. Porter, 
5 Allen, 824; Hazard v. Irwin, 18 Pick. (Mass.) 95. 

4 Hedin v. Minneapolis Medical & Surgical Inst., 
64 N. W. Rep. 158, 159. 

5 Com. v. Jackson, 132 Mass. 16; Ellis v. Andrews, 
66N. Y. Supp. 83; Bishop v. Small, 64 Me. 12. See, 
also, Benj. Sales (4th Am. Ed.), sec. 480; Demming 
v. Darling, 148 Mass. 504, 505, 20 N. E. Rep. 107; 8 
Am. & Eng. Ency. of Law (1st Ed.), p. 809, and cases 
cited in notes 7 and 8; Cooper vy. Lovering, 106 Mass. 
a 

6148 Mass. 504, 505, 20 N. E. Rep. 107. 

Seiveking v. Litzler, 31 Ind. 18. 





and make emphatic and positive statements 
as to the values of his wares, knowing that his 
statements are false, and yet not come within 
the definition of fraud. Men of keen busi- 
ness habits, in order to effect advantageous 
and profitable contracts, may misrepresent 
with impunity the value of a commodity upon 
the market, where opportunities for inquiry 
are open to the buyer, and the latter may. ex- 
ercise his own judgment without restriction. 
However justly the moralist may censure the 
address sometimes resorted to by enterprising 
and aggressive vendors, yet they are not, in 
legal contemplation, guilty of fraud. Opin- 
ions and judgments are matters concerning 
which, as Judge Cooley said: ‘‘Many men 
will be of many minds.’’? While this rule 
may in some instances work hardship, yet to 
establish a contrary doctrine would open the 
door for a multiplicity of actions based upon 
the most subtle and simulated charges of 
fraud and deceit. The general rule, however, 
is subject to exceptions and the application of 
the rule is modified in a number of instances. 
Persons may be dealing in fiduciary rela- 
tions ;!° representations may be made con- 
cerning matters within the exclusive knowl- 
edge of the party making them;!! represen- 
tations may be made under such peculiar con- 
ditions or special circumstances as to disarm 
vigilance. !? 

The rule of caveat emptor does not apply 
when the seller induces a purchase on certain 
terms by willfully misrepresenting material 
points.!* It is also a rule of law to protect 
the weak and credulous against the strong 
and artful, aad the inexperienced and unsus- 
pecting against the wiles and snares of the 


unscrupulous.'4 The feeble and the igno- 


8 Foley v. Cowgill, 5 Blackford (Ind.), 18. 
same effect is Cronk y. Cole, 10 Ind. 485. 

® Cooley on Torts (2d Ed.), p. 565. 

10 Fisher v. Budlong, 10 R. I. 525; Cooley on Torts 
(2d Ed.), p. 566, note 1, 2, also p. 567 of Cooley on 
Torts, same edition, and note 3, 

1\ Hedin v. Minneapolis Medical & Surgical Inst., 
64 N. W. Rep. 158; Gordon v. Butler, 105 U. S$. 553; 
Eaton vy. Winnie, 20 Mich. 156; Hicks vy. Stevens, 121 
Ill. 186, 11 N. E. Rep. 241. 

12 See Stewart v. Stearns, 63 N. H. 99, where the 
buyer, having equal information, was induced to 
forego inquiry and relied on the seller’s statement of 
value. Tothe same effect are, Bradbury v. Haines, 
60 N. H. 123; Hanger v. Evans, 88 Ark. 334; Grim v. 
Byrd, 32 Grat. 293. 

18 See, 8 Am. & Eng. Ency. of Law, p. 811. 

14 See, 2 Bishop’s Crim. Law (7th Ed.), secs, 488 


To tho 
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rant are as much within the shelter and care 
of the law as the astute and sagacious.'® The 
best illustration of the protection of the weak 
is to be found in the application of the crimi- 
nal law under the head of false pretenses. 
It must be conceded that that principle of pro- 
tection is recognized to a much greater ex- 
tent in the law of crimes than in litigation in- 
volving civil rights, and cannot be taken as 
governing the latter. But a brief reference to 
the criminal law in this particular will be of 
benefit in discerning and appreciating the logic 
of the authorities which recognize that in some 
cases false representations as to value may be 
sufficient to constitute fraud in an action for 
damages. In England, the rule is firmly es- 
tablished that any pretense or false represen - 
tation by word or token, which overreaches 
the prudent or deceives the credulous, and 
thereby works a wrong, is sufficient to sus- 
tain an indictment for false pretenses; and 
this rule is adhered to irrespective of whether 
the methods and representations complained 
of would have misled a person of ordinary 
prudence or not.!® The same doctrine is up- 
held in Arkansas, Iowa, Michigan, Missouri, 
Texas, New York, Maine, Mississippi, Ten- 
nessee, Pennsylvania and Ohio.!7_ This doc- 
trine is important for the reason that a great 
many authorities have maintained that in or- 
der to support an indictment for false pre- 
tenses, the representations must be such as 
would deceive a person of ‘‘ordinary intelli- 


436: Lefler v. State, 153 Ind. 82, 83 and 87; 2 Whar- 
ton’s Criminal Law (10th Ed.), sees. 1188, 1192. 

15 Smith v. State, 55 Miss. 318, 17 Am. L. Reg. (N. 
S.) 525; MeKee v. State, 111 Ind. 378, 381. 

16 2 Russell on Crimes (9 Am. Ed.), 619, 700; Reg. v. 
Wooley, 1 Den. C. C. 559, 4 Cox C. C. 193, 3 C. & K. 
98, 2 East P. C. 8 pp. 827, 831; Reg. v. Giles, L. & C. 
502, 10 Cox, C. C. 44; Reg. v. Jessop, Dears & B. 442, 
7 Cox C. C. 399. These authorities are collated in 
Lefler v. State, 153 Ind. 82, in which case the Supreme 
Court of Indiana overthrew and expressly overruled 
all former decisions of that court which held that 
such a representation must be one which would de- 
ceive a person of ordinary prudence. 

17 Johnson v. State, 36 Ark. 242; State v. Fooks, 65 
Towa, 196, 452, 21 N. W. Rep. 561, 773; State v. Mont- 
gomery. 56 Iowa, 195, 9 N.W.Rep. 120; People v. Pray, 
1 Mich. N. P. 69; State v. Williams, 12 Mo. App. 
415: Colbert v. State, 1 Tex. App. 314; Jn re Green- 
ough, 31 Vt. 279, 290; Watson v. People, 87 N. Y. 561, 
41 Am. Rep. 397; People v. Cole, 20 N. Y. Supp. 505; 
People v. Rice, 128 N. Y. 649, 29 N. E. Rep. 146; State 
v. Mills, 17 Me. 211; Smith v. State, 55 Miss. 513; 
Watson v. State, 16 Lea. (Tenn.) 604; Commonwealth 
v. Henry, 22 Pa. St. 253; Thomas v. People, 113 Ill. 
531; Bartlett v. State, 28 Ohio St. 669, 670. 





gence and prudence.’’'® The English cases 
proceed upon the theory that the law is not 
only for the protection of the strong and pru- 
dent who may be defrauded by the misrep- 
resentations of others, but that it has regard 
for the weak and unwary as well.!® In this 
country the weight of authority maintains that 
‘‘the design of the law is to protect the weak 
and credulous from the wiles and stratagems 
of the artful and cunning and, as well as those 
whose vigilance and sagacity enable them to 
protect themselves.’’?° 

It is proper to remark, however, that the 
principle which has for its conception and pur- 
pose the protection of the weak is not recog- 
nized or applied in civil actions to the extent 
that it is in criminal prosecutions. A great 
many cases occur where the aggrieved party 
may successfully prosecute his wrongdoer on 
account of false pretenses and at the same 
time be unable to recover in a civil action the 
rights he has lost or damages therefor. But 
there are a great many cases where relief may 
be obtained.” If the buyer has not equal 


means of knowledge, or having such is induced 


to forego inquiry and relies upon the seller’s 
statements of value, they are binding.?! 
Where one is purchasing goods, the value of 
which can only be known to experts and is 
relying upon the vendor who is a dealer in 
such goods, to give him accurate information 
concerning them, an action for fraud may 
arise.?? There is a multitude of cases which 
hold that an action may be sustained for false 
representations as to the price paid by a third 
person for the property which is the subject 


18 See 9 Ohio S. & C. P. Dec. 825; obtaining money 
by mere lying is not actionable, See Co. v. Warren, 
6 Mass. 72; State v. Simpson, 10 N. Car. 620; Com. vy. 
Baker, 8 Phila. 613; Chapman v. State, 2 Head. 36; 
but see State v. Reiff, 14 Wash. 664, 45 Pac. Rep. 318, 
holding that a naked lie would be sufficient, and that 
the false pretense need not be in the nature of a 
token or writing, ete. See Roscoe Criminal Evi- 
dence, 465, et seg; 11 Wend. 557; 3 Hill, 169; 19 Pick. 
186; 50 Ind. 478, 477; State v. Magee, 11 Ind. 154; Leo- 
bold vy. State, 33 Ind. 484. The Indiana cases cited in 
this note were expressly overruled in Lefler y. State, 
153 Ind. 82, 87 and 89. 

19 Young v. Reg., 3. T. R. 98, Kenyon C. J. 

20 McKee v. State, 111 Ind. 378, 381; Smith v. State, 
55 Miss. 313; Leflerv. State, 153 Ind. 82, 86, and nu - 
merous cases there cited. See also authorities col- 
lected in note 17 hereof. 

21 Stewart v. Stearns, 63 N. H. 99. See ‘Collins v. 
Jackson, 54 Mich. 186, 19 N. W. Rep. 947. 

22 Pickard v. McCormick, 11 Mich. 68; Kost y. 
Bender, 26 Mich. 515; Pike v, Fay, 101 Mass. 134. 
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of the negotiations.2* Representations of 
price paid for an article are not actionable 
if parties are dealing at arms’ length. It 
might be otherwise, if confidential relations 
exist. Where the vendor and vendee are deal- 
ing at arms’ length with each other, the rep- 
resentations of the former as to the cost of his 
property, even though false and made with 
the view to deceive, will furnish no ground of 
action. They are looked upon merely as rep- 
resentations in regard to value uttered for the 
purpose of enhancing the price and any pur- 
chaser who relies upon them is considered as 
too careless of his own interests to be en- 
titled to relief.24 ‘This rule, however, 
does not apply where any fiduciary relation 
exists between the vendor and the vendee, 
or where the property, in regard to the cost 
of which the vendor makes a false statement, 
has been bought by him upon the joint ac- 
count of himself and his vendee. In such 
cases, a misrepresentation as to the price paid 
will give a right of action to the deceived 
party.’’?5 So it has been said that the 
purchaser of a mill who is ignorant of the 
business has a right to rely upon the posi- 
tive assertions of the seller as to the busi- 
ness the mill is capable of performing.?® 
So where a dealer in patent rights sold certain 
territory to one who was ignorant of its 
value, representing it to be very valuable, 
when he knew it was not, an action for fraud 
was maintained and recognized.27 Where 
land is situated in another state at a consid- 


23 Medbury v. Watson, 6 Mete. (Mass.) 246; Ives v. 
Carter, 24 Conn. 403; Somers y. Richards, 46 Ver. 170; 
Sanford v. Nandy, 23 Wend. (N. Y.) 269; Kenner y. 
Harding, 85 Ill. 264; McClelland v. Scott, 24 Wis. 81. 
See also 8 Volume of the American and English Ency. 
of Law (list. Ed.), page 810, where it is said: 
‘“* Among false statements affecting value which have 
yet been held fraudulent, are those that a patent had 
been largely sold and was profitable; that certain per- 
sons named had mede purchases of other stock of a 
company; that certain offers had been made for prop- 
erty; and tbat an old stock of goods was fresh and 
new.” Citing authorities in support thereof. 

24 Hemmer vy. Cooper, 8 Allen, 334; Holbrook vy. 
Connor, 60 Me. 578; Bishop v. Swall, 63 Me. 12; Benj. 
Sales, section 430, note ‘‘M”’; Noething v. Wright, 72 
Ill. 890; Hauk vy. Brownell, 120 Ill. 161, 11 N. E. Rep. 
416. 

25 Hauk v. Brownell, 120 Ill. 161, 11 N. E. Rep. 416. 
See also Banta v. Pullman, 47 Ill. 99; Tucker vy. 
Downing, 76 I]. 71. 

26 Farribault v. Sater, 13 Minn. 223. 

7 Allen v. Hart, 72 Ill. 104. See, also, Pefiley v. 
Noland, 80Ind. 164; McKee vy. Eaton, 26 Kan. 226; 
Wise v. Fuller, 29 N. J. Eq. 257. 





erable distance and the prospective vendee 
for that reason is unable to examine the land 
and ascertain its character and value, he may 
be warranted in relying upon the representa- 
tions of the vendor concerning the value of 
the improvements, na.ure and quantity of 
crops produced in the past and the conse- 
quent value of the land.?® The theory of 
these cases is that whenever a sale of prop- 
erty not present, but at a remote distance is 
made, and the seller knows that the pur- 
chaser has never seen the same and is relying 
upon the representations of the vendor, as to 
the character, condition and subsequent 
value of the land, such representations are 
treated as constituting in effect a warranty 
that the seller will make his representations 
good.?? 

While these authorities modify the doc- 
trine of caveat emptor, yet from the language 
and reasoning employed, it is apparent that 
the same authorities place representations of 
value, with reference to distant property, 
under-the same head as representations con- 
cerning property that is present, and that in 
order that representations as to value of dis- 
tant property may constitute actionable fraud, 
there should be coupled therewith representa- 
tions as to the character and condition of 
such distant property, commensurate with 
the represented value. Supporting this line 
of reasoning, is the case of Home v. Per- 
kins,?° where it was held that where expres- 
sions of opinion as to the value are not fraud- 
ulent, yet, misrepresentations of facts which 
throw light upon value, are fraudulent. So 
that if in connection with the representations 
of value, additional representations are made 
pertaining to matters which give credence 
and support to the pretended value, the foun- 
dation for an actionable fraud may be laid. 
There is another line of authorities, which 
maintain that a fraudulent recommendation 
of another’s financial standing or ability may 
be sufficient to support an action for dam- 


28 Bolds v. State, 9 Ind. App. 657; Small vy. Ken- 
nedy, 137 Ind. 299; Kennedy v. Richardson ., 70 Ind. 
524; Cagney v. Cuson, 77 Ind. 494; Buxtonjyv. Jones, 
79 N. W. Rep. 980; Stevens v. Allen, 32 Pac. Rep., 
922; Bolds v. Woods, 86 N. E. Rep., 938; Smith v. 
Richards, 18 Pet. (U. 8.) 26, 54 Fed. Rep. 320; Griffin 
vy. Farrier Partners, ete., 21 N. W. Rep. 553, 

29 Smith v. Richards, 13 Pet. (1’.) 26; MeCullen v. 
Scott, 24 Wis. 84. 

30124 Mass. 431. 
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ages. The case of Robbins v. Barton,*! 
goes to the extreme limit on this proposition. 
The plaintiff therein brought an action for 
deceit, alleging that he relied upon certain 
representations made by the defendant, con- 
cerning the financial standing of another. 
The representation complained of was made 
in the form of a recommendation as follows: 
‘*T consider H. G. Gorton perfectly good for 
a bill of goods tothe amount of $624.84. H. 
G. Gorton is safe.’’ It was alleged that the 
foregoing representation was made by the 
defendant, who at the time knew that the 
said Gorton was wholly ‘‘irresponsible finan- 
cially’’ and that such representation was made 
for the purpose of fraudulently inducing the 
plaintiff to make a sale of goods to his dam- 
age. 
sufficient to constitute a cause of action for 
deceit. The court said: ‘*We think the al- 
legations of the petition bring it within the 
rule stated in the Am. & Eng. Ene. of 
Law,*? viz: ‘Ifthe party makes representa- 
tions susceptible of knowledge in such a way 
as to impress upon the other party the truth 
of such assertion, but knows that they are 
false, with intent that the other party shall 
rely upon them, in case the other party acts 
upon this representation, it is fraud.’’’ The 
court also cites the following authorities :?? 
In Russell v. Clark’s Ex’rs.,?4 Chief 
Justice Marshall said: ‘*The question how 
far merchants are responsible for the charac- 
ter they give each other, is one of much deli- 
eacy, and great importance to the commer- 
cial world. That a fraudulent recommenda- 
tion (and a recommendation known at the 
time to be untrue would be fraudulent), 
would subject the person giving it to dam- 
ages sustained by the person trusting to it, 
scems now to be generally admitted.’’ In 
the case of Pasley v. Freeman,*® cited in 
Robbins v. Barton, supra, it is suggested that 
if an act in itself immoral, in its consequences 
injurious to another, and set in motion for 
the purpose of effecting injury, ‘‘be not cog- 
nizable and punish«ble by our laws, our sys- 
tem of jurisprudence is more defective than 


31 31 Pac. Rep. (Kan.) 686, 

32 Vol. 5, p. 328 

33 Wakeman v. Dalley, 51 N. Y. 27; Hazard v. Ir- 
win, 18 Pick. 95. 

34 7 Cranch, 69. 

% 3 Term. R. 51. 


The petition of the plaintiff was held * 





has hitherto been supposed.’’ In the case 
of Upton v. Vail,*®® the following representa- 
tion was made: ‘‘He is good; as good as 
any man in the country for that sum.’’ The 
court held that while that representation in- 
volved an opinion, yet, if it was male in bad 
faith, and with knowledge that the party re- 
ferred to was insolvent and injury resulted, 
recovery could be obtained. This case is 
cited and commented upon with approval in 


Hickey v. Morrell,** from which the forego- 


ing statement thereof is derived. 

The case of Belcher v. Costello,*® is much 
more conservative than the cases just, com- 
mented upon, and maintains that a repre- 
Sentation that another is good financially and 
amply able to meet obligations given for the 
purchase price of property, is not. necessarily 
a representation of fact, and neither could it 
be classified in every instance as a mere ex- 
pression of an opinion. It is frequently a 
difficult matter to ascertain whether a state- 
ment is one of opinion or of fact and no rule 
san be formulated to accurately define the 
circumstances under which representations, 
either of fact or of opinion may be action- 
able. A great many cases are complicated 
with facts peculiar to themselves, and in those 
cases the courts are inclined to leave the facts 
to the jury trying the cause to determine 
whether fraud was intended and acted upon 
or not. In eriminal prosecutions the ques- 
tion is not so vexed, and in the case of State 
v. Tomlin,®® an indictment for obtaining, 
under false pretenses, a note at a low price, 
by representing that the maker was insolv- 
ert, was held good. Following the same 
logic is the case of State v. Montgomery ;*° 
and the text and citations collated in Am. & 
Eng. Enc. of Law.*! 

While the vendor’s false representation of 
the value of the article which he proposes to 
sell is not generally actionable, yet it has 
been held that this immunity is not extended 
to a person not the vendor, or third parties. 
Such a person is held responsible generally 
for a false representation of value, ‘‘the ex- 
cuse of interest, and the natural disposition 


366 Johns. 181. 

377 N. E. Rep. (N. Y.) 321. 
38 122 Mass. 188. 

99 dg N. J. L. 18, 23. 

40 56 Lowa, 185. 

41 Vol. 7, p. 753. 
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of men to overestimate their own property, 
not being allowed in such a case.’’?4? In 


Percival vy. Harres,‘*® the plaintiff brought an . 


action for conspiracy to defraud. The evi- 
dence disclosed that one of the defendants 
purchased plaintiff’s stock of groceries, giv 
ing certain notes in payment with the second 
defendant as indorser thereon, the accept- 
ance of which notes was brought about by the 
representations of a third defendant. The 
plaintiff claimed that the third defendant 
made specific representations as to the finan- 
cial responsibility of the indorsing defend- 
ant, ‘‘including statements not only of his 
real estate, but alSo as to his bank account 
and the balances then to his credit therein.’’ 
The sale was hurriedly consummated and 
shortly thereafter, the purchaser disposed of 
said groceries at auction. The notes subse- 
quently becoming due were not paid, and 
both the purchaser and indorser proved 
‘*financially irresponsible.’’ The lower court 
directed a verdict for the defendants, and the 
Supreme Court of Pennsylvania on appeal 
held that the case should have been submit- 
ted to the jury te determine whether or not 
a conspiracy to defraud the plaintiff existed 
among the defendants. 

In Redding v. Wright,** an action was 
brought for deceit in the sale of stock in a 
certain corporation. One of the defendants, 
a member of the corporation, while offering 
his stock for sale, falsely and fraudulently 
represented that the corporation was not in 
debt and that it was making profits averag- 
ing a specified amount. There were several 
defendants, members of the corporation, and 
it appeared that they were acting together in 
bringing about the purchase. It was con- 
tended by the defendants that the plaintiff 
had no right to reply upon the representa- 
tions of the defendants in the matters, of 
which he could readily have acquired knowl- 
edge from other sources. The Supreme 
Court of Minnesota declined to sanction this 
contention, and among other things said: 
‘*It will be observed that the representations 
to which attention is directed here, were con- 
cerning matters which the plaintiff might 


42. Busterud v. Farrington, 31 N. W. Rep. 360; Med- 
bury v. Watson, 6 Metce. 246. 

4321 Atl. Rep. 876. 

4451 N. W. Rep. 1056. 





well presume to have been within the personal 
knowledge of the defendants, but whieh the 
plaintiff could not learn by a cursory in- 
spection, nor without careful inspection into 
the affairs of the corporation, or by informa- 
tion from some person who had acquired 
knowledge of such matters, and whose in- 
formation might be relied upon as trust- 
worthy.’’ The court held that the represen- 
tation complained of under the circumstances 
of that case, could not be classed as mere 
opinions nor as the exaggerated estimates of 
the vendor, and that the rule of caveat 
emptor did not apply ifthe jury believed that 
the statements were made by the defendants 
with knowledge of their falsity and for the 
purpose of defrauding the plaintiff. 

The case of Hedin v. Minneapolis Medical 
Institute,‘ is an extraordinary one, wherein 
the plaintiff, being an illiterate man, physi- 
cally a wreck and seriously injured in an 
accident, consulted the defendant, a physivian 
and surgeon in charge of the defendant medi- 
cal and surgical institute, and who represen- 
ted to the plaintiff that his injuries and 
afflictions were curable and that the institute 
would undertake his treatment and positively 
cure him for five hundred dollars. The plaint- 
iff paid such sum and received no benefit from 
the treatment, and his injuries were in fact of 
an incurable kind. The plaintiff succeeded 
in the lower court, and on appeal, the Supreme 
Court of Minnesota held that the plaintiff had 
a right to rely upon the representations, and 
that the jury might fairly have inferred that 
the defendants purposely and fraudulently 
took advantage of the plaintiff’s illiteracy and 
enfeebled physical condition to represent that 
they could cure his afflictions, and thereby 
procured the sum of five hundred dollars. 
The theory of that case is that where parties 
possess special learning or knowledge upon a 
subject, with respect to which their opinions 
are given or sought, such opinions should be 
honestly and sincerely made and that opin- 
ions of that kind are capable of approximat- 
ing the truth, and that for a false statement 
of them, when deception is designed, and 
injury has followed, an action will lie. 

It is apparent from the cases catalogued 
and dicussed that while the general rule pre- 
cludes recovery on accouut of representations 
as tothe value of the subject-matter ofa sale, 


45 64. N. W. Rep. 185. 
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yet a great many cases oceur, in which, by 
reason of the facts, just and good conscience 
compel a relaxation of the general rule and 
exceptions have arisen. It is impossible, 
however, to single out and accurately define 
every exception, so that every case is largely 
determined by the nature and character of 
the facts which surround it. It is to be ob- 
served from the authorities commented upon 
that, althought the general rule is recognized 
by all courts, yet the same courts are not at all 
reluctant to depart from its application when- 
ever a case is presented in which the slightest 
coloring of fraud or unfair dealing is mani- 
fest. 
Water J. Lorz. 
Muncie. Ind, 








FORMER JEOPARDY — SHOOTING AND BUR- 
GLARY IN SAME TRANSACTION, 


MANN v. COMMONWEALTH. 








Court of Appeals of Kentucky, April 29, 1904. 

Where defendants break into a house at night with 
intent to steal money, which they abstract from the 
householder’s pocket, and on his awaking shoot him, 
the burglary and the shooting do not constitute a 
single transaction out of which two offenses cannot 
be carved, so as to render a conviction of the shooting 
a bar to a prosecution for the burglary. 

Hopson, J.: Appellants, Thomas Mann and 
Edward Morris, were indicted and convicted of 
burglary, their punishment being fixed at con- 
finement in the penitentiary for 10 years. The 
proof shows that they, in company with one 
Charles Sanders, went from Maysville in a buggy. 
about 10 miles to the house of John B. Farrow, 
or near it, and there tied their horse, and after 
entering the house through the window, in the 
nighttime, proceeded to rob Farrow by taking 
some money that was in his pants pocket. Some 
noise they made waked up Mrs. Farrow, who 
roused her husband, and thereupon the defend- 
ants, or One of them, shot Farrow in the arm, 
and also in the back. The same grand jury that 
found the indictment for burglary also found an 
indictment against them for shooting Farrow, 
and on this last indictment they were tried and 
convicted. Mann appealed tu this court, and 
that judgment was affirmed. Mann v. Common- 
wealth, 79S. W. Rep. 230. When arraigned on 
the charge of burglary, they pleaded the con- 
viction under the indictment for the shooting of 
Farrow, in bar of the proceeding. 

While the indictment on the charge of burglary 
contains some necessary averments as to the lar- 
ceny committed by them after they entered the, 
house, it is a charge only of burglary, the allega- 
tions as to the stealing of the money by putting 
Farrow in fear and shooting him being appar- 








ently only added to illustrate the felonious in- 
tent with which the defendants entered the house 
as charged in the indictment. The burglary was 
complete when the felonious entry was made, and 
the defendants might have been indicted and 
convicted therefor, although they had stolen 
nothing in the house, or committed no other 
crime after they entered it. The allegations, 
therefore, of the indictment, as to what they did 
after they entered the house, are surplusage, 
although the facts so alleged might be properly 
given in evidence before the jury, on the trial, to 
show the intent with which the entry was made. 
These averments are simply statements of evi- 
dential matter, which should have been omitted 
from the indictment. 

Burglary is defined as ‘“‘the breaking and en- 
tering in the night of another's dwelling house, 
with intent to commit a felony therein.”’ 1 Bishop 
on Criminal Law, § 559. ‘‘If a man in the night- 
time breaks intoa dwelling house, intending to 
commit therein some act which in law is felony, 
he is guilty of burglary, whether he succeeds in 
doing what he meantornot.”’ 1 Bishop on Crim- 
inal Law, § 437. It is insisted, however, for ap- 
pellants that the defendants entered the house to 
steal the money, and that the entry of the house, 
the stealing of the money, and the shooting of 
Farrow were all one transaction done in pursu- 
ance of one intent, and that out of it the com- 
monwealth cannot carve two.offenses. In sup- 
port of this view we are referred to a number of 
authorities. Thus in Fisher vy. Commonwealth, 
64 Ky. 211, 89 Am. Dec. 620, where the defend- 
ant by the same act and with the same intent 
took a horse, wagon and harness, it was held that 
an acquittal of stealing the horse was a bar to an 
indictment for the stealing of the wagon and 
harness, and the rule was applied that out of one 
transaction committed with the same intent two 
offenses could not be carved. Thesame rule was 
applied in Triplett v. Commonwealth, 84 Ky. 193, 
1S. W. Rep. 84, where an acquittal of the offense 
of burglary was held a bar to a prosecution for 
larceny forming part of the same transaction. 
The court said: *‘At common law, in an indict- 
ment for burglary, a count might be added for 
the larceny when there had been an actual tak- 
ing. and it therefore resulted that an acquittal of 
the burglary with intent to steal constituted 
no bar to a prosecution for the actual theft. 
Without the intention to commit a felony, the 
mere fact of breaking would not at common law, 
constitute a burglary; and when the intent to 
steal is charged, and the party acquitted, it would 
seem that a subsequent indictment for grand lar- 
ceny, with the same facts developed on the trial, 
would be placing the accused in jeopardy the 
second time for the same offense. The weight of 
authority, we are aware, is adverse to such a 
view of the question, but the whole reason and 
philosophy of the law, as well as justice to the 
accused, require a different ruling.”’ In Herera 
y. State (Tex. Cr. App.), 34.5. W. Rep. 943, it was 
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held by the Texas court that a conviction for as- 
sault with intent to kill was a bar to an indict- 
ment for robbery committed in the same transac- 
tion. But none of these cases are precisely in 
point here. Itis misleading to say that the shoot- 
ing of Farrow and the burglarious entry of the 
house were committed in the same transaction, 
in the sense in which this term is used by the au- 
thorities. See 1 Bishop on Criminal Law, §1060. 
Thus in the Fisher Case the one act of the de- 
fendant was the taking of the horse, wagon and 
harness; but here there were two acts of the de- 
fendant—the burglarious entry of the house, and 
the shooting of Farrow in the house after this 
act had terminated. These are no more one 
transaction than if the defendants had succes- 
sively shot two different persons in the same difli- 
culty. The shooting of Farrow could not have 
been set out ina second part of the indictment 
for burglary, or joined with that charge. The 
robbery of the person by putting him in fear was 
not complete before the assault with intent to 
kill was committed; so, therefore, neither the 
Triplett Case nor the Herera Case applies. In 
the case before us the entry into the house was 
for the purpose of theft. ‘The shooting of Far- 
row came about because he waked up, and was 
nothing more than a new offense which the com- 
mission of the offense intended induced the de- 
fendants to commit. Itis no more one transac- 
tion than it would be if the defendants had set 
fire to the house, after robbing it, to conceal the 
evidence of their crime, or had shot Farrow’s 
son as they escaped, to prevent his being a wit- 
ness against them. In Teaf vy. State, 24 Am. 
Rep. 708, two men were wounded mortally by 
two almost simultaneous shots fired by the de- 
fendant and another, lying in ambush. It was 
held that a conviction for the killing of one of 


. the men was not a bar to an indictment for the 


killing of the other. In State v. Nash, 41 Am. 
Rep. 472, the defendant fired twice in quick suc- 
cession upon a crowd of persons, wounding one 
at the first shot and another at the second. It 
was held that a conviction fur the wounding of 
the first was not a bar to an indictment for the 
wounding of the second. In Jones vy. State 
(Miss.), 6 So. Rep. 231,14 Am. St. Rep. 570, the 
defendant wounded two men in the same difli- 
culty. The conviction for one was held no bar 
for a prosecution forthe other. To same effect 
are McCoy y. State, 46 Ark. 141; Augustine v. 
State (Tex. Cr. App.), 52 S. W. Rep. 77; Winn 
v. State, 82 Wis. 571, 52 N. W. Rep. 775; Green- 
wood v. State, 64 Ind. 250; Ashton v. State, 31 
Tex. Cr. R. 482, 21 8. W. Rep. 48; Samuel v. 
State, 25 Tex. App. 538, 8S. W.. Rep. 656. Other 
cases are also collected ina note to State v. Nash, 
41 Am. Rep. 475. Referring to this line of cases 
Mr. Bishop, in the last edition of his work on 
Criminal Law, § 1061, says: *‘Obviously, there is 
a difference between one volition and one trans- 
action. And, ona view of our combined author- 
ities, there is little room for denial that in one 








transaction a man may commit distinct offenses 
of assault or homicide upon different persons 
and be separately punished for each.’’ So in 
American & English Encyclopedia of Law, vol. 
17, p. 603, itis said: ‘-A putting in jeopardy for 
one act is no bar to a prosecution for a separate 
and distinct act, merely because they are so 
closely connected in point of time that it is im- 

possible to separate the evidence relating to 

them on the trial for the one of them first had.’’ 

It has been held that, if a man burns a dwelling- 

house and thereby takes the life of one of the 

inmates, he cannot, after being convicted of arson 

be also convicted of murder; and so it has been 

held that if a man by the same blow wounds two 

men, or kills two by the same discharge of a gun, 

a conviction for the wounding or killing of one 

will bara prosecution for the wounding or kill- 

ing of the other; but on this subject the authori- 

ties are divided. Bishop’s New Criminal Law, 

$$ 1058-1061. The ruling in the arson case is put 

on the ground that the force which the defendant 

started destroyed the house and killed the person 

without any further action or new impulse from _ 
him. The ruling in the cases where two persons 

are wounded or killed by the same act is put in 

part on the ground that the wounding or killing 

of both might be charged in one indictment, and 

in part that there was no new impulse or act on 

the part of the defendant. But in the case before 

us the defendant could not be prosecuted under 

one indictment for the burglary and the shooting 

of Farrow. Here there was a newvolition on the 

part of the defendant, and a new force set in 

motion by him, after the burglary was complete. 

If he cannot be prosecuted in separate indict- 

ments for the two offenses, it results that al- 

though he committed both, one beginning after 

the other was completed, and being the result of 

a separate volition as well as a new force, the 

constitutional provision forbidding his twice be- 

ing punished for one offense will operate to shield 

him from punishment for a separate and inde- 

pendent offense simply because it was followed in 

close succession by anotber offense which he 
committed. 

Judgment affirmed. 


Nore.—Identity of Offenses Arising Out of the 
Same Transactionas Affecting the Plea of Former 
Jeopardy.—There is sometimes some confusion in 
stating the rule of former jeopardy in its application 
to offenses arising out of the same transaction. It is 
true that the prosecution may not carve two offenses 
out of the one transaction. Fisher y, Common- 
wealth, 64 Ky. 211; Herera y. State (Tex. Cr.. App.), 
34S. W. Rep. 943. But this does not prevent’ the 
legislature from carving out of one transaction more 
than one offense. United States vy. Harmison, Fed. 
Cas. No. 15,308, 3 Sawy. 556; State v. Williams, 11 S. 
Car. 288. An individual may, therefore, at the same 
time, and in the same transaction, commit two or 
more distinct crimes; and an acquittal of one is not a 
bar to an indictment for the other. State y. Standifer, 
5 Port. (Ala. 1837) 823; State v. Innes, 538 Me. 536; 
Heat vy. State, 53 Miss. 439. Thus the offenses of big- 
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amy and continuous cohabitation arising out of the 
same transaction may be separately prosecuted. 

Brewer y. State, 59 Ala. 101. See also bigamy and 

adultery arising out of the same transaction, may be 

tried separately. Swancoat vy. State, 4 Tex. App. 

105. But see Ex parte Nielson, 131 U. S. 176. 
Burglary and robbery are distinct offenses which may 

be separately tried. Copenhagen vy. State, 15 Ga. 264. 
Indictment for murder of unborn child and indict- 

ments for producing abortion, although arising out of 

the same transaction are distinct offenses, and acquit- 
tal of one is no bar to prosecution ofthe other. State 

v. Elder, 65 Ind. 282, 32 Am. Rep. 69. But see contra: 

Lohman vy. People, 1 N. Y. 379, 49 Am. Dee. 340. The 

same shot may justify a prosecution for malicious in- 

jury to horse and for shooting with intent to kill. 

State v. Horneman, 16 Kan. 452; Irvin v. State,7 Tex. 
App. 78. Nor is the prosecution for adultery a bar to 
a prosecution for seduction under promise to marry, 
or for lewd cohabitation. Smith v. Commonwealth 

(Ky. 1895), 32 S. W. Rep. 137; Morey v. Common - 
wealth, 108 Mass. 433. Selling another person’s prop- 
erty as one’s own will justify a prosecution for em- 
bezzlement as well as for obtaining money under false 
pretenses. State v. Falkner, 39 La. Ann. 811, 2 So. 
Rep. 539. Embezzling cloth and materialsis a sepa - 
rate offense from embezzling overcoats though aris- 
ing in the same transaction. Commonwealth v. Clair, 
89 Mass. 525. A conviction for profanity and intoxi- 
eation is not a bar to a prosecution for disturbance of 
religious worship, although arising out of the same 
transaction. Ball v. State, 67 Miss. 358, 7 So. Rep. 353. 
So also a man may be convicted of disturbing relig- 
ious worship and immediately thereafter ‘prosecuted 
for shooting to kill, although both transactions rest 
on the same facts, State v. Ross, 72 Tenn. 442. But 
see State v. Townsend (Dela. 1837), 2 Har. 543, where 
it was hell that a person could not be prosecuted for 
riot and disturbing religious worship by such riot. A 
physician mav be prosecuted for malpractice on a 
particular patient and also on the same charge for the 
purpose of. depriving him of the right to praetice. Jn 
re Smith, 10 Wend. (N. Y.) 449. Swearing falsely to 
attachment aflidavit will justify a prosecution for per- 
jury and also for illegal proenrement of attachment. 
State v. Williams (N. Car. 1894), Conf. Rep. 474. An 
indictment for seduction and one for fornication and 
bastardy, arising out of the same transaction, may be 
prosecuted separatelv. Dinky v. Commonwealth, 17 
Pa. St. 126,55 Am. Dee. 542. Advice given to two 
slaves to abscond is separate offenses as to each slave. 
Smith v. Commonwealth, 7 Grat. (Va.) 593. 

Those authorities which hold, under the. faets in 
each particular case, that the plea of former jeopardy 
was good, generally hold to the rule that if the acts 
alleged in the second indictment are embraced in the 
eharge contained in the first, and have been given in 
evidence to procure the first conviction and increase 
the punishment, the first conviction is a bar to any 
second prosecution for those acts. State v. Lindsey, 
61 N. Car. 468. Thus when one}brings a file into jail to 
enable two-prisoners to escape, he was guilty of only 
one offense. Hurst v. State, 86 Ala. 604, 6So. Rep. 
120.11 Am. St. Rep. 79. An acquittal for robbery 
bars a prosecution for false imprisonment. Fox vy. 
State, 50 Ark. 528, 8S. W. Rep. 836. Two defamations 
of characterin the same place, at the same time, do 
not constitute separate offenses. People v. Stephens, 79 
Cal. 428, 21 Pac. Rep. 856, 4 L. R. A. 845. Breaking 
the peace and injuring the court house are not sepa- 
rate offenses. Reddy v. Commonwealth, 97 Ky. 784, 








318. W. Rep. 780. Two statutes, each providing fora 
penalty against bawdy houses, cannot be separately 
enforced. People v. Cox, 107 Mich. 435, 65 N. W. Rep. 
283. Stealing bank notes and collateral are not sepa- 
rate offenses. State v. Moore, 66 Mo. 372. Running 
arace and betting on it are not two offenses. Fiddler 
v. State, 26 Tenn. 508. 

Same Rule as Applied to Larceny and Similar 
Offenses.—The principal case deals with the subject 
of burglary, which makes itincumbent on the anno- 
tator to examine this phase of the question a little 
more closely. In the first place it may be said to be 
well settled that a conviction in a trial for larceny is 
not a bar toa prosecution for burglary with intent 
to commit larceny. Gordon y. State, 71 Ala. 315; 
Bowen v. State, 106 Ala. 178, 17 So. Rep. 835; Wilson 
y. State, 24 Conn. 57; State v. Warner, 14 Ind. 572; 
People v. Parrow, 80 Mich. 567, 45 N. W. Rep. 514; 
State v. Hackett, 47 Minn. 425,50 N. W. Rep. 472, 28 
Am. St. Rep. 880; State v. Martin, 76 Mo. 387; How- 
ard v. State, 8 Tex. App. 447; Loakman v. State, 32 
Tex. Cr. Rep.563, 25S. W. Rep. 22. But see the fol- 
lowing authorities holding to a contrary view: Trip- 
lett v. Commonwealth, 84 Ky. 193, 1 8S. W. Rep. 84; 
State v. Cooper, 13 N. J. Law, 361, 25 Am. Dee. 490; 
State v. Lewis, 9 N. Car. 98, 11 Am. Dee. 741; Davis v. 
State, 48 Tenn. 77; State v. DeGraffenreid, 68 Tenn. 
287. A conviction for stealing certain goods is a bar 
toa prosecution for receiving such stolen, gcods. 
United States v. Harmison, Fed. Cas. No. 15,308, 3 
Sawy. 556. But an acquittal from a charge of larceny 
is not a bar to a subsequent prosecution for receiving 
stolen goods. Foster y. State, 39 Ala, 229. Petit larceny 
and false pretenses may be two offenses arising out 
of the same transaction. Dommick vy. State, 40 Ala. 
680. So also an aequittal on a charge of theft, be- 
cause the owner of the money parted with both the 
possession and ownership when he handed it to de- 
fendant, is no bar to another prosecution for swind- 
ling the owner out of such money. Lewis vy. State 
(Tex. Cr. App, 1894), 24S. W. Rep. 906. 





JETSAM AND FLOTSAM. 





INSANITY AS A DEFENSE TO A TORT ACTION. 

As a general rule, insane persons are liable for their 
torts. See Weaver v. Ward, Hob.134. Public policy 
is thought to overcome the technical difficulty that 
since such people are often incapable of volition, the 
things which they do are not strictly their own acts. 
Since it is a queation which of two innocent estates 
shall suffer, putting the loss on the property of the 
insane defendant is thought to secure greater vigi- 
lance by his guardians, and to be desirable as protect- 
ing the public. McIntyre v. Sholty, 121 Ill. 660. It 
has been suggested that this rule is too strict, and 
that wherever the state of a man’s mind is important 
as in negligence or malicious prosecution, insanity 
should be a defense. Holmes, Common Law, 109. See 
10 Harv. L. Rev. 182. The same considerations of 
public policy, however, apply here, and it is hard te 
see why, if the law holds a man in spite of his ina- 
bility to do otherwise it should not also hold 
him in spite of his inability to exercise due 
care or to harbor malice. In this connection 
the attitude of the courts toward slander and 
libel is interesting. In America it is considered 
fairly well settled, on the strength of three or 
four deeisions and several dicta, that insanity is a 
complete defense in such anaction. Bryant v. Jack- 
son, 6 Humpk. (Tenn.) 199; Horner v. Marshall’ 
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Administratrix, 5 Munf. (Va.) 466; Gates v. Mere- 
dith, 7 Ind. 440. See Avery v. Wilson, 20 Fed. Rep. 
856. In England the only authority seems to be a 
dictum that itis no defense. See Mordaunt v. Mor- 
daunt, 39 L. J. Prob. & Matri. 57,59. The reasons 
given for the American attitude are two, that malice, 
of which an insane mind is incapable, is a necessary 
ingredient of these actions, and that presumptively 
publications from such a source do not injure. On 
these grounds the Court of Appeals of Kentucky has 
recently added another decision to the American 
group. Irvine v. Gibson, 77S. W. Rep. 1106. 

Itis submitted, however, that neither the English 
dictum nor the American doctrine is satisfactory. 
The liability should not be absolute, nor the defense 
complete. It is true, malice is usually regarded as 
essential to libel or slander, but that has come to 
mean merely ‘*legal malice,” which is inferred from 
the voluntary act. Bromage v. Prosser, 4 B. & C., 247, 
253. Sohere again the only reason an insane person 
should escape is the absence of volition, and it has 
been seen that that is no defense under the general 
value. Even if actual malice were required, however, 
it is hard to comprehend, as has been said, why 
public policy may not as well dispense with this as 
with the necessity of volition. Of course the absence 
of intent and of malice is always important to prevent 
punitive damages. 

The second reason given for the American attitude 
is more important. Undoubtedly there is a presump- 
tion that the vaporings of a diseased brain do not in- 
jure, yet this is not alwaystrue. The public may be 
ignorant of the insanity, or it may be such that the 
words still have some weight. See Dickinson v. 
Barber, 9 Mass. 225: Yeates v. Reed, 4 Blackf. (Ind.) 
463. The presumption that such utterances are not 
damaging should bea rebuttable presumption, not an 
absolute one. In ordinary slander, this would leave 
only the usual burden on the plaintiff, but where an 
action is maintainable without proof of damage, as in 
assault, libel, and slanderous words actionable per se, 
it would do away with that exemption, and make it 
necessary for the plaintiff to show some actual dam- 
age before he could succeed. Only when no actual 
damage can be shown, should the defense be com- 
plete.—Harvard Law Review. 
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FARNHAM ON WATERS AND ON WATER-RIGHTS. 


What is destined to become one of the greatest law 
books of the age is Henry P. Farnham’s work on the 
subject of Waters and Water Rights which has just 
been issued from the press. Indeed, no man, of even 
ordinary ability, could work twelve years on a single 
work and not bring forth something of some value, 
or, at least, considerable interest. But, when we take 
into consideration, Mr. Farnham’s ability and expe- 
rience as associate editor of the Lawyers’ Reports 
Annotated, we have reason to expect from twelve 
years’ labor on the part of such a man, a book of very 
superior, and, indeed, of almost incomparable value. 

The wonderful minuteness of preparation and al- 
most absolute exhaustiveness which are the most 
prominent characteristics of this work is shown by 
the steps taken by the author in gathering and digest- 
ing his material. It was intended from the start to 
make this work complete on every branch of the sub- 
—— effect, to close this chapter of the law at 1904, 
eaving nothing to be looked for, directly or inferen- 
tially connected with the subject of ‘“‘waters.’? To 
that end not only the 17,000 cases here cited, but every 
volume of every series of reports, American and En- 
glish, have been examined page by page. Every case 
in the slightest degree involving the question of 
water-rights, or which throws any light upon any 








branch of the subject of waters, has been brought 
“under the microscope.”? The thoroughness and 
minuteness in this mere preliminary work, ex- 
tending over a period of twelve years, would have in- 
volved prohibitive expense were it not for the fact 
that it was done in connection with the annotation 
and — work in the Lawyers’ Reports Anno- 
tated. 

A further important characteristic of this work is 
the differentiation of the cases in the notes according 
to the facts involved and the exact decision rendered. 
Nothing is so discouraging to the lawyer looking up 
the law as to run across a general proposition in a text 
book to which are cited a great multitude of cases, 
none of which are distinguishable, compelling te 
wade patiently through them all until he finds those 
which are applicable to his case. On this feature of 
his work the author has the following to say in his 
preface: ‘Io aid the reader as much as possible in 
his search for precedents, the fundamental principles 
have been stated, and then their application by the 
courts has been developed by showiug the holdings 
in the particular cases instead of grouping them un- 
der general statements with nothing to indicate their 
bearing. This method of treatment has required 
more space than would the other, but it is believed 
that it will be more than justified by the saving of 
time and labor to those who are seeking either gen- 
eral prineiples or particular precedents.” Any law- 

er who has ever experienced the great satisfaction as 

aving all the eases on his subject grouped together 
under the general rule and every case distinguished 
by a note giving its peculiar facts and circumstances, 
will not feel inclined to push the indictment against 
the author that he has padded his work to swell the 
price. Ifit takes an extra volume, that one feature 
alone, the edition of that volume,enhances the value 
of the work to a degree not measurable in dollars and 
cents. 

We heartily recommend this work to the profes- 
sion. 

Printed in three volumes of almost 3,000 pages each, 
and published by the Lawyers’ Co-operative Pub- 
lishing Company, Rochester, N. Y 
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1. ACCORD AND SATISFACTION—Acceptance of Check. 
—Acceptance of check and appropriation of proceeds, 
in view of existing dispute, held to amountto an accord 
and satisfaction.—Creighton v. Gregory, Cal., 75 Pac. 
Rep. 569. 

2. APPEAL AND ERROR—Bill of Exceptions.—W here all 
the instructions are not in the record, the giving or re- 
fusal of requested instructions cannot be reviewed.— 
Michigan City v. Phillips, Ind., 69 N. E. Rep. 700. 
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8. APPEAL AND ERROR—Corporaion Conductting Un- 
authorized Business.—The fact that a corporation is en- 
gaged in a business which it has nolawful right to carry 
on does not render its stockholders liable as partners 
for torts committed by its servants or agentsin the con- 
duct of such business.—Mandeville vy. Courtwright, U. S. 
C. C., E. D. Pa., 126 Fed. Rep. 1007. 

4. APPEAL AND ERROR—Dismissal.—A writ of error is- 
sued within 4 pending term of the appellate court and 
made returnable within the same term is void.—Ghira 
v. Foster, Fla., 35 So. Rep. 876. 

56. APPEAL AND ERROR—Equity Case.—Appellant hay- 
ing at all stages of the suit insisted that it is an equity 
case, it will be treated as such;there being no ground 
for reversal.—Hendrickson v. Wallace, Mont., 75 Pac. 
Rep. 355. 

6. APPEAL AND ERROR—Interlocutory Order.—No ap- 
peal lies from an interlocutory order dismissing a rule 
taken on plaintiff to return a deposition in the posses- 
sion of a nonresident commissioner.—Drainage Com- 
mission of New Orleans vy. Charles F. Collom &Co., La., 
85 So. Rep. 918. 

7. APPEAL AND ERROR—Misconduct of Juror.—Mis- 
conduct of a juror in expressing an opinion during the 
progress of the trial is not ground for reversal, where no 
prejudice resulted.—Supreme Forest of Woodmen Cir- 
cle y. Stretton, Kan., 75 Pac. Rep. 472. 

8. APPEAL AND ERROR —_Parties. — Defendants not 
served with process, as to whom cause was dismissed, 
held not proper plaintiffs in error.—Patterson vy. Morrell 
Hardware Co., Colo., 75 Pac. Rep. 592. 

9. APPEAL AND ERROR—Record on Appeal.—‘Where a 
new trial, on the ground that the verdict is contrary to 
law and the evidence, is denied, and the evidence is not 
in the record, no question is presented.—Lusch v. Pool, 
Ind., 69 N. E. Rep. 687. 

10. APPEAL AND ERROR—Where Record Fails to Show 
all the Evidence.—Where the record on appeal does not 
s how that it contains all the evidence, no error can be 
reviewed arising on a question of evidence.—Jn re 
French & Holmes, Okla., 75 Pac. Rep. 278. 

11, ATTORNEY AND CLIENT—Authority to Stipulate.— 
An attorney, after the termination of the term of court 
at which the action was tried held without qguthority to 
stipulate that his client should be bound by a proceed- 
ing in error to which the client was not a party.—Brown 
v. Arnold, U. 8. C. C., W. D. Mo., 127 Fed. Rep. 387. 

12, ATTORNEY AND CLIENT—Contract for Counsel Fees. 
—A contract for the employment of an attorney in con- 
testing a will held to create alien onthe shares of thé 
heirs, recovered through the services rendered, for the 
payment of the stipulated fee.—Ingersoll v. Coram, U. 
S. C. C.,D. Mass., 127 Fed. Rep. 418. 

13. ATTORNEY AND CLIENT—Disbarment.—W here, sub- 
sequent to the admission to the bar, on attorney is guilty 
of such condutt that he no longer possesses the qualifica- 
tions necessary to admit him, he should be disbarred.— 
People v. Essington, Colo., 75 Pac. Rep. 394. 

14, ATTORNEY AND CLIENT— Reinstatement of Dis- 
barred Attorney.—The same.authority that empowers 
the supreme court to disbar attorneys, gives to the 
court the power to reinstate them.—People v. Essing- 
ton, Colo., 75 Pac. Rep. 394. 

15, BANKRUPTCY—Allowance to Attorney.—The rule 

hat an allowance will be made to an attorney from a 
bankrupt estate for services rendered in insolvency 
proceedings in a state court, only when such services 
were beneficial to the gencral creditors, applied.—Jn re 
M. Zier & Co., U.S. D. C., D. Ind., 127 Fed. Rep. 399. 

16. BANKRUPTCY—Assignment.—Creditors, who induce 
and participate in an assignment by the debtor, are es- 
topped to allege such assignment as an act of bank- 
ruptcy, forthe purpose of having the debtor adjudged 
an involuntary bankrupt.—Clark v. Henne & Meyer, U. 
8. C. C. of App., Fifth Circuit, 127 Fed. Rep. 288. 

17. BANKRUPTCY—Assignment of Note.—One who holds 
the legal title to a note by assignment may sue the 
maker, though he has no beneficial interest in the pro- 
ceeds.—Manley v. Park, Kan., 75 Pac. Rep. 557. 





18. BANKRUPTCY—Contract with the United States.— 
A bankrupt’s contract to furnish supplies to the govern- 
ment construed, and held to render him liable for 
breaches occurring after the contract had been termi- 
nated by the government, subsequent te his bankruptcy. 
In re Stoever, U. 8. D.C., E. D. Pa., 127 Fed. Rep. 394, 

19. BANKRUPTCY—Proof of Claim.—The rule is well 
settled that a creditor whose claim is secured or partly 
paid by an accommodation indorser may prove the 
claim to its full amount, without giving the estate the 
benefit of the security or part payment.—Inre Noyes 
Bros., U. 8. C. C. of App., First Circuit, 127 Fed. Rep. 286, 

20. BANKS AND BANKING—Double Liability of Stock- 
holder.—Where a stockholder in a national bank sold 
his stock to his son, and agreed to have the same trans- 
ferred, but failed to do so before the bank’s insolvency, 
the father was liable to assessment as a stockholder of 
the bank.—Schofield v. Twining, U. 8. C. C., E. D. Pa., 
127 Fed. Rep. 486. 

21. BENEFIT SOCIETIES—Nonpayment of Assessment. 
—A fraternal benefit order held not estopped from de- 
claring a torfeiture of a certificate for nonpayment of 
an assessment on the day that it was due. — Supreme 
Lodge Knights of Honor v. Jones, Ind.,69 N. E. Rep. 718. 

22. BENEFIT SOCIETIES—Renunciation of Contract by 
Societ y.—An aflidavit of defense in an action by a mem- 
ber of a benefit life association to enforce a rescission 
of his contract and to recover payments made there- 
under held insuflicient.—Daix v. Supreme Council A. L. 
H., U. 8. C. C., E. D. Pa., 127 Fed. Rep. 374. 

23. BENEFIT SOCIETIES—Status of Beneficiary after 
Death of Insured.—A beneficiary of a member of a ben- 
eficial association, after the member’s death, is a cred- 
itor of the association.—Lackmann y. Supreme Council 
of Order of Chosen Friends, Cal., 75 Pac. Rep. 583. 

24. BENEFIT SOCIETIES—Suicide of Insured. — Where 
a life insurance policy provided that it should be in- 
contestible atter two years from its date, and the in- 
sured committed suicide after the two years, the bene- 
ficiary was entitled to recover.— Supreme Court of 
Honor v. Updegraff, Kan., 75 Pac. Rep. 477. 

25. BENEFIT SOCIETIES—Suspension of Delinquents.— 
A provision of a mutual benefit society excluding de- 
linquents from benefits held not a forfeiture, and not il- 
legal.—United Brotherhood of Carpenters and Joiners 
of America vy. Dinkle, Ind., 69 N. E. Rep. 707. 

26. BRIDGES—Dangerous Viaduct.— The question of 
the sufficiency of a barricade ata dangerous viaduct as 
a warning to travelers was a question of fact for the 
jury.—Feldkamp Vv. Kansas City, Kan., 75 Pac. Rep. 464. 

27. BROKERS — Compensation. — Where defendant 
agreed to pay to plaintiff, for services, half of proceeds 
of sale of two claims, but they were sold with others, 
pl aintiff held entitled to recover half of entire proceeds 
of sale . —Huff v. Hardwick, Colo., 75 Pac. Rep. 59%. 

28. BURGLARY—Nom-Felonious Entry.—Under a stat- 
ute defining burglary, it was immaterial that the entry 
was not in itself a trespass, but was committed during 
b usiness hours and while the store entered was open 
to the public.—People v. Brittain, Cal., 75 Pac. Rep. 314. 

29. BUILDING AND LOAN ASSOCIATIONS — Foreclosure 
of Mortgage.—Stock certificates of building and loan 
association, pledged to itfor a loan, held not founda- 
tion of action to foreclose, and hence necd not be made 
an exhibit.— Coppes v. Union Nat. Say. Loan Ass’n, Ind., 
69 N. E. Rep. 702. 7 

30. BUILDING AND LOAN ASSOCIATIONS — Inequitable 
Contract.—The question whether the premium paid by 
one borrowing of a building and loan association is 
part of the interest held immaterial, no usury statute 
being vivlated.—Fidelity Sav. Ass’n v. Bank of Com- 
merce, Wyo., 75 Pac. Rep. 448. 

31. BUILDING AND LOAN ASSOCIATIONS — Involuntary 
Bankruptcy.—A building and loan association held not 
within the bankruptcy act of 1898, and therefore could 
not be adjudged an involuntary bankrupt thereunder.— 
In re New York Building Loan Banking Co., U.S. D.C., 
8S. D. N. Y., 127 Fed. Rep. 471. 
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82. CANCELLATION OF INSTRUMENTS — Release Ob- 
tained by Fraud.—A receipt in full in the nature ofa 
release, if not under seal, may be avoided at law for 
fraud in the consideration, and does not entitle the 
maker to resort to equity for its cancellation. — Such v. 
Bank of State of New York, U. 8. C. C., 8. D. N. Y., 127 
Fed. Rep. 450. 


83. CARRIERS — Rights of Passenger on Particular 
‘frain.—A railroad ticket held not to entitle a passenger 
to travel on the particular train specified therein, ex- 
cept on his compliance with the rules, of whieh he was 
notified, not contained in the ticket.—Ames v. Southern 
Pac. Co., Cal., 75 Pac. Rep. 310. 


84. CLERKS OF CouRTS—Fees.—A clerk of a county 
court provided for by Acts 1996-97, p. 802, held not en- 
titled to compensation for keeping the minutes of the 
court.—Reese v. Cleburne County, Ala., 35 So. Rep. 879. 


85. COLLISION—Negligent Navigation by Steamers.—A 
steamer held in fault for collision with the tow of a meet- 
ing tug in the night on the Hudson river onthe ground 
that, if foggy, she was going at too high speed, and, if 
not, she should have seen the lights on the approach- 
ing vessels.—The Benjamin Franklin, U.S. D. C., 8. D. 
N. Y., 127 Fed. Rep. 457. 


36. COLLISION—Tugs with Tows Meeting.—A tug with 
two tows on a long hawser, which, after properly taking 
a course to starboard to passa meeting tug with tows, 
straightened on her course when opposite the other 
tug, and only 250 or 300 feet away, was in fault for a col- 
lision between the tows.—The Alfred W. Booth, U. S. 
D. C., 8. D. N. Y., 127 Fed. Rep. 453. 


37. CONSTITUTIONAL Law— Action Against Stock- 
holder.—Interest upon the individual liability of a 
stockholder does not run until in some other manner he 
is charged with notice that he is to be held for a specific 
corporate obligation.—Manley v. Mayer, Kan., 75 Pac. 
Rep. 550. 


38. CONSTITUTIONAL LAwW—Due Course of Law.—The 
remedy by due course of law requires before a judicial 
determination affecting the rights of property, that 
process be issued and personally served when practic- 
able.—Bear Lake County v. Budge, Idaho, 75 Pac. Rep. 
614. 

39. CONSTITUTIONAL LAW—Fine for Selling’ Liquor 
Without License.—Acts 1902,p. 106, No. 90, § 68, held not 
unconstitutional, because it fixes no minimum ne for 
the offense of selling or keeping for sale intoxicating 
liquors without a leense.—State v. Constantino, Vt., 56 
Atl. Rep. 1101. 


40. CONSTITUTIONAL LAW—Ordinance Affecting Pawn- 
shops.—An ordinance does not deny the equal protec- 
tion of the law because regulating the hours of oper- 
ating pawnshops, loan offices and second-hand stores 
only.—City of Butte v. Paltrovich, Mont., 75 Pac. Rep. 
521. 

41. CONTRACTS—Construction.—Qualifying words are 
not to be read into acontract, where they would narrow 
the apparent general purpose, and defeat what, but for 
the addition, would be both a reasonable and just re- 
sult.—Ingersoll v. Coram U. 8S C C. D. Mass., 127 Fed. 
Rep. 418. 


42. CONTRACTS—In Restraint of Trade.—In rep levin, 
defense that contract under which plaintiff claimed was 
in restraint of trade and against public policy held un- 
tenable.—California Cured Fruit Ass’n y. Stelling, Cal., 
75 Pac. Rep. 320. 


43. CONTRACTS —Laches in Seeking Relief from Fraud .— 
Relief for fraud will not be granted to ene who does not 
seek it properly after discovery of the fraud.—Provident 
Loan Trust Co. v. McIntosh, Kan., 75 Pac. Rep. 498. 


44. CONTRACTS—Pledging Corporation’s Credit.—The 
treasurer and directors of a corporation have no author- 
ity to pledge the corporation’s credit for the price of 
goods sold to another corporation.—In re Prospect 
Worsted Mills, U. 8. C. C., D. Mass., 126 Fed. Rep. 1110. 





45. CONTRACTS—Right of Subcontractor Against City 
—Contract between city and contractor held not to give 
subcontractor right of action against city.—McCabe 
v. Rapid Transit Subway Const. Co.,U. 8. ©. C., 8. D. 
N. Y., 127 Fed. Rep. 465. 

46. CORPORATIONS—Capacity to Sue.—Association not 
organized held not capable to sue, though articles are 
subscribed by members.—Lawrie v. Silsby, Vt., 56 Atl. 
Rep. 1106. 

47. CORPORATIONS—Estoppel to Attack Corporate Ex- 
istence.—One who has contracted with another as a 
corporation cannot collaterally attack the other’s cor- 
porate existence.—California Cured Fruit Ags’n v. Stel- 
ling, Cal., 75 Pac. Rep. 820. 


48. CORPORATIONS—Liability of Original Subscribers. 
—The continuing guaranty of an original subscriber to 
corporate stock in Nebraska is the property of the cor - 
poration, and passes to its receiverjor other proper 
representative.—Wyman v. Bowman, U. 8. C. C. of App., 
Eighth Circuit, 127 Fed. Rep. 257. ’ 


49. CouRTs—Correction of Judgment.—The power of a 
court to correct its records is not lost by mere lapse of 
time, and the rule as to the effect of the ‘adjournment of 
the term has become obsolete.—People;v. Ward, Cal., 
75 Pac. Rep. 306. 

60. CoURTs—Jurisdiction by Agreement of Parties.— 
Jurisdiction ever defendants in an action in which judg- 
ment was rendered against them, is shown by the 
agreement of the parties, in the record of the action, for 
stay of execution.—Godfrey v. White, Ind., 69 N. E. Rep. 
688. 

51. CouRTs—Jurisdiction of Court of Appeals.—Court 
of appeals held to have jarisdiction to adjudge that in- 
terest in policy had passed to insured’s children,though 
they were not parties.—People v. Court of Appeals of 
Colorado, Colo., 75 Pac. Rep. 407. 


52. CRIMINAL LAw—Application to Evidence.—Where 
a requested instruction in a prosecution for man- 
slaughter, while correct in itself, did not fully state the 
law applicable to the case before the court, it was prop- 
erly refused.—Roberts v. United States, U. S. ©. C. of 
App., Fifth Circuit, 126 Fed. Rep. 897. 


53. CRIMINAL LAW—Insanity as a Defense.—On issue of 
insanity in homicide, instructions that an insane delu- 
sion must be such as, if the facts were true, would jus- 
tify the act springing from the delusion, is radically 
wrong.—State v. Keel, Mont., 75 Pac. Rep. 362. 

54. CRIMINAL TRIAL—Absence of Judge from Court- 
room.—The absence of the judge from the courtroom 
in a criminal case held such as to constitute it revers- 
ible error.—Graves v. People, Colo., 75 Pac. Rep. 412. 


55. CRIMINAL TRIAL—Application for Separate Trial 
Where Jointly Indicted.—An application for separate 
trials of defendants jointly indicted, not made until the 
day set for the trial and after the state had announced 
ready, held too late.—Austin v. State, Ala., 35 So. Rep. 
879. 

56. CRIMINAL TRIAL—Duty of Supreme Court as to 
Examination of Instructions.—It is not the duty of the 
supreme court to look at instructions, refused and given 
at certain folios of the transcript, and certain sections 
of the Code, cited by counsel, in order to discover error 
for the purpose of reversing a case.—People v. Chutna- 
cut, Cal., 75 Pac. Rep. 340. 

57. CRIMINAL TRIAL—Errors in Instructions. — The 
fact that the court gave correct instructions requested 
by defendant does not render harmless the giving of 
the court on its own motion of erroneous instructions.— 
Harris v. People, Colo., 75 Pac. Rep. 427. 

58. CRIMINAL TrRIAL—Remarks of Prosecuting Attor- 
ney.—Remarks of the prosecuting attorney by way of 
comment on the heinousness of the crime are not ob- 
jectionable.—State v. Thomas, La., 35 So. Rep. 914. 

59. CRIMINAL TRIAL — Testimony Taken at Former 
Trial.—The requirement of the Bill of Rights that ac- 
cused shall be allowed to meet the witness face to face 
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is complied with where liis testimony at a former trial 
is introduced at the second trial. — State v. Nelson, 
Kan., 75 Pac. Rep. 505. 

60. CRIMINAL TRIAL—Urging Jury to Agree. — A ver- 
dict, returned after the jury had been out for along 
time and had been frequently admonished by the 
court, held not to represent the fair judgment of the 
jury.—State v. Chambers, Idaho, 75 Pac. Rep. 274. 


61. DAMAGES—Medical Examination in Personal In- 
jury Case.—In action for negligent injury to the eyes, a 
request for an expert physical examination in the usual 
manner should be granted. — Atchison, T. & S. F. Ry. 
Co. v. Palmore, Kan., 75 Pac. Rep. 509. 

62. DESCENT AND DISTRIBUTION —Inheritance by 
Minor.—Estate of intestate,a minor, held to descend, 
under Rey. St. 1892, § 4159, as real estate acquired by 
purchase, to the next of kin, and not to the heirs at law 
of the ancestor.—McCammon vy. Cooper, Ohio, 69 N. E. 
Rep. 658. 

63. DIVORCE—Atiorney’s Fees.—To empower court to 
allow wife counsel fees for past services of attorney, 
necessity for such allowance must be shown. — Bor- 
deaux v. Bordeaux, Mont., 75 Pac. Rep. 359. 

64. DIVORCE — Bigamous Marriage.— Under Code 
§§ 1488, 4406, 4407, marriage of divorced woman held big- 
amous, so that she had no interestin estate of her sec- 
ond husband.—Barfield v. Barfieid, Ala., 35 So. Rep. 884. 


65. DivorcE—Judgment.— Where, ina suit fordivorce, 

issue was joined on defendant’s cross-bill, seeking a 
divorce for desertion and extreme cruelty, a judgment 
for plaintiff could not be sustained, in the absence of 
findings on the issnes presented in such cross-bill.— 
Bordeaux y. Boideaux, Mont., 75 Pac. Rep. 524. 

66. DRAINS—Cleaning and Repairing. — Burns’ Rev. 
St. 1894, § 5643 (Horner’s Rev. St. 1901, § 4284), providing 
for anew allotment of a drainage ditch for cleaning 
and repairs, has no application where no legal allot- 
ment is in existence.—Hille v. Neale, Ind., 69 N. E. Rep. 
713. 

67. EASEMENT —Personal Privilege not Following 
Deed.—Reservation of right of way in grantor’s deed 
construed, and held to create mere personal privilege, 
and not assignable easement.—Ross v. McGee, Md., 56 
Atl. Rep. 1128. 

68, ELECTION—Contest. — An alderman, unseated by 
the city council, held not entitled to maintain manda- 
mus to compel his restoration to the oflice.—City Coun- 
cil of Cripple Creek v. People, Colo., 75 Pac. Rep. 603. 

69. EMINENT DOMAIN — Irrigation. — The taking of 
property for the purpose of obtaining water for the irri- 
gation of afarm, to render the same productive, is a 
taking for a public use.—Nash y. Clark, Utah, 75 Pac. 
Rep. 371. 

70. Equiry—Consent of Parties Before Referring to 
Master.—A party toa suit in equity is entitled to the 
judgment of the court upon the issues raised, especial- 
ly those of law; and it is vot competent for the court to 
refer the entire decision of the case to a master with- 
out the consent of the parties.—Garinger v. Palmer, U. 
8, 0. CO, of App., Sixth Circuit, 126 Fed. Rep, 906, 


71. Equiry—Multiplicity of Actions.—A bill to collect 
unpaid subscriptions of nine defendants separately 
liable at law may be maintained on the ground that it 
avoids a multiplicity of actions.—Wyman v. Bowman, 
U.S. C. ©. of App., Eighth Circuit, 127 Fed. Rep. 257. 

72. ESTOPPEL—Conveyance of Timber on Homestead 
Entry.—Where a homestead entryman conveyed the 
timber on the land before he had made final proof, the 
grantee acquired title by estoppel as against the entry- 
man’s subsequent grantee.—Anderson vy. Wilder, Miss., 

So. Rep. 875. 

73. ESTOPPEL — Homestead. — One who pleads that 
and was occupied at a certain time by himself and 
family as a homestead held estopped to assert that such 
tract was at the same time the homestead of another.— 
Linn v. Ziegler, Kan., 75 Pac. Rep. 489. 








74. EVIDENCE—Best and Secondary.—Though a card 
tacked to a railway tie is the best evidence of the infor- 
mation contained therein, as it is not likely to be pre- 
served, very slight evidence ofits loss authorizes parol 
proof of its contents.—Atchison, T. & S F. Ry. Co. v. 
Palmore, Kan., 75 Pac. Rep. 509. 

75. EVIDENCE—Capuacity of Testator.— A presumption 
of continuance of insanity only arises from a showing 
of apparent ‘‘permanent” unsoundness, and an instrue- 
tion stating that the establishment of unsoundness 
raises a presumption of continuance held too broad.— 
Branstrator v. Crow, Ind., 69 N. E. Rep. 668, 


76. EVIDENCE—Copy of Account.—Admission of affi- 
davit of secretary of building and loan association, 
showing copy of account of members from the books, 
held error.—Coppes v. Union Nat. Sav. Loan Assn., 
Ind., 69 N. E. Rep. 702. 

77. EVIDENGE—Injury to Brakeman.—In an action for 
injuries to a brakeman by striking a switeh lantern, he 
was properly permitted to testify as to the size and 
shape of a lantern on a two-throw switch.—Morisette v. 
Canadian Pac. Ry. Co., Vt., 56 Atl. Rep. 1102. 

78. EVIDENCE—Railroad Ticket.—A railro held 
a receipt, and not a contract, within the rule covering 
the admission of parol evidence.—Ames v. Southern 
Pac. Co., Cal., 75 Pac. Rep. 310. 

79. EVIDENCE—Tax Oflicials.— Courts will take judicial 
notice of the taxing branch of government, and that its 
officers are at least de facto such.—City of New York y. 
Vanderveer, 86 N. Y. Supp. 659. 

80. EXCEPTIONS, BILL OF—Sufiiciency of Certificate.— 
Statement in certificate of trial judge held to sufficiently 
indicate that, after signing bili of exceptions, he caused 
it to be filed, as required by Burns’ Rey. St. 1901, § 641.— 
Howe v. White, Ind., 69 N. E. Rep. 684. 


81. EXECUTORS AND ADMINISTRATORS—Action Against. 
—Under the Colorado statutes, an action cannot be 
maintained against the executors named in a will ona 
claim againstthe decedent prior to the time such ex- 
ecutors have qualified and received letters testamen- 
tary.—Stratton’s Independence vy. Dines, U.S. C. C., D. 
Colo., 126 Fed. Rep. 968. 


82. EXECUTORS AND ADMINISTRATORS—Conversicen 0 
Assets.—W here a foreign executrix had never filed an 
inventory nor an accounting of her acts as such, a per- 
sonal judgment could {not be rendered against her for 
the interests of testator’s children.—Falke y. Teary, 
Col .,75 Pac. Rep. 425. 

83. EXECUTORS AND ADMINISi RATORS—Final Account 
of Administrator.—A contestant’s exceptions to the final 
account of an administratrix held not to authorize an 
inquiry as to a gift by the testator to the administra- 
trix, claimed to have been in fraud of the former’s 
creditors.—Jn re Vance’s Estate, Cal., 75 Pac. Rep. 323. 


84. EXECUTORS AND ADMINISTRATORS—Pleading and 
Practice.—In an action against executors to enforce 
payment of a legacy, the omission in the complaint to 
allege that there was property of testator applicable to 
the payment ef the legacy is cured bya special finding 
showing that fact.—Coulter y. Bradley, Ind., 69 N, E. 
Rep. 710, 

85. EXECUTORS AND ADMINISTRATORS—Probate Home- 
stead.—A flat building held suitable for selection as a 
homestead, under Civ. Code, § 1237,and hence properly 
set apart for the useofatestator’s widow pending ad- 
ministration.—Jn re Levy’s Estate, Cal., 75 Pac. Rep. 301. 

66. EXECUTORS AND ADMINISTRATORS—Sale of Real 
Estate.—Plaintiff, in possession asowncer, has no right 
to enjoin a probate sale of real estate on the ground 
that the succession has no title tothe property.—Rapides 
Lumber Co. v. Hartiens, La., 35 So. Rep. 910. 

87. FEDERAL CoURTS—Jurisdiction of Funds in Hands 
of Administrator.—A federal court has jurisdiction, 
equally witha state court of general jurisdiction, of a 
suit to establish a lien on the interest of defend ants in 
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funds belonging to the estate of a deccdent and-in the 
hands of an administrator.—Ingersoll vy. Coram, U.S. C. 
C.,8. D. N. Y., 127 Fed. Rep. 418. 

§8. FEDERAL COURTS—Military Service as Affecting 
Life Insurance.—Courts take judicial notice that under 
the treaty of Paris the Philippine Islands became a part 
of the territory of the United States and were in insur- 
rection inthe island of Mindanao in 1902.—La Rue'v. 
Kansas Mut. Life Ins. Co., Kan.,75 Pac. Rep. 494. 

89. FIRE EscAPE~Pennsylvania Statue.—An official 
certificate of approval of fire escapeson a building, is- 
sued under the Pennsylvania statute, is available to a 
succeeding, owner.—Bonbright v. Schoettler, U. 8. C. C. 
of App., Third Circuit, 127 Fed. Rep. 320. 

90. FIRE INSURANCE—Limitation Clause as Affecting 
Infants’ Rights of Action.—A dwelling house owned by 
a minor 12 years old was destroyed by fire, and a policy 
provided that suit thereon must be brought within 12 
months after the fire. A suit by the minor at majority 
was barred.—Mead vy. Phoenix Ins. Co.; Kan.,75 Pac. Rep. 

475. 

91. FORCIBLE ENTRY AND DETAINER—Homestead Ex- 
e mptions.—W here a husband and wife occupy land be- 
longing to him as a homestead, she is the family of the 
owner, within the meaning of Const. art. 15, § 9.—Cross 
vy. Benson, Kan., 75 Pac. Rep. 558. 


92. FORCIBLE ENTRY AND DETAINER—When Lies.— 
Forcible entry and detainer is a proper remedy fora 
homestead entryman whose rights have been fully de- 
termined, as against one whose claim has been canceled 
by the land department.—Hackney v. McKee, Okla., 75 
Pac. Rep. 535. 

93. FraAuD—False Representations Inducing Contract. 
—Relief will not be granted for false representations not 
shown to have been an inducement to conduct resulting 
in injury.—Provident Loan Trust Co. v. McIntosh, Kan., 
75 Pac. Rep. 498. 

94. FRAUDS, STATUTE OF — Letters as Constituting 
Memorandum.—Letters disclosing all the terms of a 
contract for the sale of stock held to constitute a sufli- 
cient memorandum to satisfy the statute of frauds.— 
Cooper v. Bay State Gas Co., U. 8. C. C., s.D.N. 7, 
Fed. Rep. 482. 

95. FRAUDS, STATUTE OF—Sale of Real Estate.—Agree- 
ment to pay to another half of proceeds of sale of real 
estate held not within statute of frauds.—Huff v. Hard 
wick, Colo., 75 Pac. Rep. 593. 

96. FRAUDULENT CONVEYANCES—Deed to Wife.—Con- 
veyance by husband to wife held not a fraud on credit- 
ors.—Graham y. Morgan, Miss., 35 So. Rep. 874. 

97. FRAUDULENT CONVEYANCES—Knowledge of Grant- 
ee.—The date of a debt for tort is at least from the ver- 
dict, so as to affect the good faith of the purchaserof the 
property after its rendition.—Goothye v. Delatour, La., 
35 So. Rep. 896. 

98, GAs—Contract to Supply. —An agreement by a 
gas company to furnish gas toa customer held not an 
essential element of a binding contract, requiring 
the company to furnish gas.—Gallagher v. Equitable 
Gas Light Co., Cal., 75 Pac. Rep. 329. 

99. GAS—Removal of Mains.—Where a gas company is 
compelled by the laying of certain sewers to move its 
gas pipes, its demand for the expense caused by such 
removal falls under the rule of damnum absque injuria.— 
New Orleans Gas Light Co. v. Drainage Commission of 
New Orleans, La., 35 So. Rep. 929. 

100. GROUND RENTS—Freehold Estate.—A ground rent 
is a freehold estate, and is the rightto or interest in 
land, within Rey. St. 1892, § 4158, relating to descent and 
distribution.—McCainmon v. Cooper, Ohio, 69 N. E. Rep. 
658. 
101. GUARDIAN AND WARD—Liability of Surety Where 
Defalcation Preceded Bond.—Sureties on a guardian’s 
bond are not liable for defalcations of the guardian oc- 
curring before the execution of the bonds signed by 
them.—Howe v. White, Ind. 69 N. E. Rep. 684. 








102, HEALTH—Election of Secretary.—A county board 
of health held entitled to electa secretary at a meeting 
after the beginning of the succeeding statutory term, 
it failed to elect at its first meeting in the previous where 
December, as required by Acts 1691, p. 15, .ch. 15, § 8. — 
Hendershot v. State, Ind., 69 N. E. Rep. 679. 

103. HIiGHWAYS—Establishment.—An order overrul 
ing a verified motion to strike a highway viewers’ re- 
port will be presumed correct on appeal, in the absence 
of a bill of exceptions showing the evidence in support 
of the motion.—Merom Gravel Co. v. Pearson, Ind., 69 
N. E. Rep. 694. 

104. HOMICIDE—Duty to Retreat.—The common-law 
doctrine of “retreat to the wall” held applicable only 
where defendant voluntarily entered into the fight, or 
the parties engaged in mutual combat, or where defend- 
ant was the assailant, and did not decline further strug- 
gle.—Harris v. People, Colo., 75 Pac. Rep. 427. 


105. HOMICIDE—Threats.—Where threats are sought 
to be proved on a trial for murder by way of mitigation, 
the laying of a foundation by proof of an overt act is 
necessary.—State v. Thomas, La., 35 So. Rep. 914. 


106. HUSBAND AND WIFE — Alienation of Affection. — 
In action for alienation of a husband’s affections, a re- 
covery may be had for mental anguish and injury to 
the feelings, undera general allegation of damages.— 
Nevins v. Nevins, Kan., 75 Pac. Rep. 492. 


107. HUSBAND AND WIFE—Community Property. — On 
the death of the wife, an undivided half interest in the 
community property vests in her heirs, and a sale by 
the surviving husband conveys only his undivided in- 
terest.—George Vv. Delaney, La., 35 So. Rep. 894. 

108. HUSBAND AND WIFE—Wife Supporting Family .— 
Where, by reason of a vaiid agreement between a hus- 
band and wife, the wife applies her separate estate to 
the support of the family, equity will not reimburse her. 
—Young v. Valentine, N. Y., 69 N. E. Rep. 643, 

109, INJUNCTION—Contract for Supply of Gas.—A con- 
sumer ot gas held entitled to an injunction restraining 
the discontinuance of the furnishing of gas.—Gallagher 
v. Equitable Gaslight Co., Cal., 75 Pac. Rep. 329, 

110. IMPROVEMENTS — Possession of Land in Good 
Faith. —A possessor in good faith on eviction can re- 
cover for valuable improvements made and for taxes 
paid during his possession, while the owner is entitled 
to rent and revenues from judicial demand.—George yv. 
Delaney, La., 34 So. Rep. 894. 


111. INDIANS—Jurisdiction of Oklahoma Courts.—The 
d istrict courts of Oklahoma, while exercising the juris- 
diction of a United Statesccurt, have exclusive jurisdic- 
tion of all crimes punishable by the laws of the United 
States, when committed by persons other than Indians 
upon an Indian reservation to which the Indian title 
has not been extinguished. — Herd v. United States, 
Okla., 75 Pac. Rep, 291. 

112. INJUNCTION—Cutting Timber on Another’s Land. 
—Defendant ina suit to restrain the cutting of timber 
on another’s land held not entitled to prove a license 
under a general denial.—_Watson vy. Adams, Ind., 69 N. 
KE. Rep. 696. 

113. INSANE PERSONS — Appointment of Guardian.— 
T hata party indebted to an attorney becomes insane 
while the attorney is representing him does not per se 
gi ve such attorney the right to appear for the party’s 
guardian.—State v. Dist. of Silver Bow County, Mont., 
75 Pac. Rep. 516. 5 

114, INTERNAL REVENUE—Suit to Recover Taxes Paid. 
—An action cannot be maintained to recover taxes vol- 
unt arily paid tothe United Stutes, except by virtue of 
so me statute authorizing it. — Christie-Street Commis- 
si on Co.v. United States, U. S.C. C., W. D. Mo., 126 Fed. 
Rep. 991. 

115. INTOXICATING LIQUORS—Invalid Ordinance.—An 
ordinance providing that no one shall “hereafter” open 
a liquor saloon without petition, and that no privilege 
shall be granted within 500 feet of any church or school- 
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house, held invalid.—Town of Mandeville v. Band, La., 
35 So. Rep. 915. 

116. INTOXICATING LIQUORS—Keeping for Sale W ith- 
out a License.—A complaint for keeping intoxicating 
liquor for sale without a license held not to justifyan 
inference that defendant was keeping it for sale when a 
former license should again be in force.—State v. Con- 
stantino, Vt., 56 Atl. Rep. 1101. 

117. JUDGMENT—Collateral Attack.—A judgment held 
notopen to attack, in an action to revive it, on the 
ground that the court had not jurisdiction of defend- 
ants; the record being silent in respect thereto. — God- 
frey v. White, Ind., 69 N. E. Rep. 688. 

118. JODGMENT—Impeachment. — A judgment cannot 
be impeached on habeas corpus for any error or irregu- 
larity not affecting the power of the court to act in the 
case.—Younger v. Hehn, Wyo., 75 Pac. Rep. 443. 


119. JUDGMENT — Motion to Vacate after Term.—A 
court held without jurisdiction to set aside a judgment 
on a stipulation of attorneys after the termination of 
theterm at which it was rendered. — Brown v. Arnold, 
U. 8. C. C., W. D. Mo., 127 Fed. Rep. 887. 

120. JODGMENT—Special Findings.—Where the special 
findings require a judgment thereon notwithstanding 
the general verdict, a judgment on such general ver- 
dict may be set aside at a subsequent term. — Seeds v. 
American Bridge Co., Kan., 75 Pac. Rep. 480. 

121. LANDLORD AND TENANT—Action for Rent.— Where 
the relation of landlord and tenant did not exist be- 
tween plaintiff and defendant’s intestate, who occu- 
pied plaintiff’s land, plaintiff could not recover renteo 
nomine.—Murphy v. Hopcroft, Cal., 75 Pac. Rep. 567. 


122, LANDLORD AND TENANT—Covenant of Quiet En- 
joyment.—A covenant of quiet enjoyment in a lease held 
only to bind the lessor as against the acts of other per- 
sons deriving their rights through him or by a paramount 
title.—Pabst Brewing Co. vy. Thorley, U.8.C.C.,8.D. 
N. Y., 127 Fed. Rep. 439. 

123, LANDLORD AND TENANT—Mining Lease.—Lessees 
ofa mine held not entitled to relief from forfeiture for 
failing to sink the shaft acertain distance by a certain 
time, because of difficulties encountered; they having 
delayed commencement of work. — Montrozona Gold 
Min. Co. v. Thatcher, Colo., 75 Pac. Rep. 595. 


124. LARCENY—Form of Verdict.—Where a person is 
charged under Acts 1902, No. 107, with stealing $30, the 
question whether he stole that amount or less is one of 
fact, which is not answered by a verdict of “guilty of 
larceny.”’—State v. Robertson, La., 35 So. Rep. 916. 


125. LARCENY—Possession of Stolen Property. — The 
weight to be given the explanation by defendant, ac- 
cused of larceny, of his possession of recently stolen 
property, is for the jury.—State v. Ireland, Idaho, 75 Pac. 
Rep. 257. 

126. LICENSES—Hucksters.—A city ordinance imposing 
a license tax on hucksters is not invalid because exempt- 
ing those personally selling the products of their own 
lands.—Kansas City v. Overton, Kan.,75 Pac. Rep. 549. 


127. LIMITATION OF ACTIONS—Relief in Equity. —A 
party cannot defer the running of limitations by his own 
negligence.—Ryan v. Woodin, Idaho, 75 Pac. Rep. 261. 


128. MANDAMUS—Relief Sought.—The petitioner for a 
writ of mandamus is entitled to all that he seeks, or 
nothing.—Bay StateGas Co. vy. State, Del., 56 Atl. Rep. 
1120. 

129. MANDAMUS—Supreme Court.—Where a cause is 
remanded from the supreme court to the trial court for 
retrial on certain designated issues, the remedy for 
error of the trial court in permitting the filing of 
amended pleadings, injecting new questions and bring- 
ing in new parties, is not by mandamus, but appeal or 
writ of error.—People v. District Court of Arapahoe 
County, Colo., 75 Pac. Rep. 390. 

130. MASTER AND SERVANT-— ssumed Risk.—A servant 
assumes the risk, not only of che ordinary known dan- 





gers of his employment, but also auch as by ordinary 
care he could have known.—Chicago & B. Stone Co. 
v. Nelson, Ind ,69 N. E. Rep. 705. 


131. MASTER AND SERVANT—Assumed Risk.—The re- 
moval of a defective water block from a blast furnace 
held not one of the risks assumed by a workman em- 
ployed at the furnace.—National Steel Co. v. Lowe, U. 
8. C.C. of App., Sixth Circuit, 127 Fed. Rep. 311. 


132. MASTER AND SERVANT—Assumed Risk.—Before an 
employee assumes the risks of an employment he must 
know or have reasonable opportunity of knowing what 
those risks are.—Seeds v. American Bridge Co., Kan., 75 
Pac. Rep. 489. 


133, MASTER AND SERVANT—Concurrent Negligence of 
Master and Fellow-servant.—A master is liable for an 
injury to a servant occasioned by the concurrent negli- 
gence of the master and a fellow-strvant.—Tanner 
v. Harper, Cole., 75 Pac. Rep. 404. 


134. MASTER AND SKRVANT—Defective Machinery. — 
Where an employercan provide against a possibility of 
danger to his employees from defective machinery and 
fails to do so, he is liable for the resulting injury.—Col- 
lins v. H. F. Lewis & Co., La., 35 So. Rep. 886. 

135. MASTER AND SERVAXNT — Foreign Law.—Canada 
law relating to contributory negligence held not so con- 
trary to the public policy of Vermont that the courts of 
that state would not enforce the same in a proper case. 
—Morisette v. Canadian Pac. Ry. Co., Vt., 56 Atl. Rep. 
1102. 

136. MASTER AND SERVANT—Incempetent Fellow 
Servant.—Servant, inaction against master for personal 
injuries resulting from negligence of fellow servants, 
held bound by implied knowledge of incompetency of 
such fellow servants.—Indianapolis & G. Rapid Transit 
Co.v Foreman, Ind ,69N. E. Rep. 669. 


137. MASTER AND SERVANT—Safe Appliances.—An ¢m- 
ployee who knows the defective condition of appliances 
and continues to use them without notice to his em- 
ployer, cannot recover for a resulting injury.—Neeley v. 
Scuthwestern Cotton £ eed Oil Co., Okla.,75 Pac. Rep. 537. 

138. MINES AND MINERALS—Known Veins.—Mere out- 
croppings held insufficient to show a “known vein” 
within placer limits when placer patent thereto is at- 
tacked by lode claimant.—McConaghy v. Doyle, Colo., 75 
Pac. Rep. 419. 

139. MORTGAGES—Bond for Deed.—A bond fora deed 
in the ordinary form is not an instrument of defeasance 
within Gen. St. 1901, § 4217, so as to impart notice o 
mortgage.—Holmes v. Newman, Kan., 75 Pac. Rep. 501. 


140. MORTGAGES—Necessary Parties to Foreclosure 
Proceedings.—Court held to obtain jurisdiction to en- 
force mortgage as to persons claiming under mortgagor 
by obtaining jurisdiction of parties to mortgage.—Hiber- 
nia Savings & Loan Soc. v. Cochran, Cal., 75 Pac. Rep. 
315. 

141. MORTGAGES- Release by Single Mortgagee.—The 
release ofa mortgage by one mortgagee does not affect 
the rights of his co-mortgagee under the instrument.— 
Howe v. White, Ind , 69 N. E. Rep. 684. 

142. MORTGAGES— Suit to Annul Foreclosure Sale. — 
Where the party proceeded against by seizure and sale 
neglects either to appeal or enjoin, he cannot thereafter 
attack the sale and the title acquired in an action to 
nullify.—Huber v. Jennings-Heywood Oil Syndicate, 
La., 35 So. Rep. 889. 

143. MUNICIPAL CORPORATIONS—Damages by Reason 
of Street Improvements.—The allegations of the declar- 
ation of plaintiff, in an action against a town for dam- 
ages sustained by reason of a street improvement, and 
the evidence offered by plaintiff, held to present a case 
to the jury as to the liability of the town.—Willoughby 
v. Allen, R. I., 56 Atl. Rep. 1109. 

144. MUNICIPAL CORPORATIONS—Defective Sidewalks. 
—Where a defect in a city sidewalk existed for such a 
length of time that the city, in the exercise of ordinary 
care, could have ascerta the same, notice thereo 
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will be presumed.—Michigan City v. Phillips, Ind., 69 N° 
E. Rep. 700. 

145. MUNICIPAL CORPORATIONS—Discharge of Police- 
man.—An ordinance in regard to discharge of empleyees 
elected by the municipal board held not to apply to a 
policeman, who gets in under a commission.—Beverly v. 
City of Hattiesburg, Miss., 35 So. Rep. 876. 

146. MUNICIPAL CORPORATIONS — Execution Against 
Property of Municipality.—Property of a municipal cor- 
poration, owned and held by it for investment or profit, 
and not charged with a public use or used for public 
purposes, may be sold on execution against the corpo- 
ration.—Kerr v. City of New Orleans, U.S. C. C. of App., 
Fifth Circuit, 126 Fed. Rep. 920. 

147. MUNICIPAL CORPORATIONS—Huckster’s License.— 
A city ordinance requiring hucksters to pay a license of 
$35 for each six months, and an assistant to pay a license 
ot $15 for the same time, held not invalid.—Kansas City 
v. Overton, Kan., 75 Pac. Rep. 549. 

148. MUNICIPAL CORPORATIONS — Irrigation Ditch 
Through Street.—Owners of water, conveying the same 
across a City street, held not liable to city for moneys 
expended by it in conforming the flume across a street 
to the requirements of an ordinance of the eity.—Boun- 
tiful City v. Lee, Utah, 75 Pac. Rep. 368. 

149. MUNICIPAL CORPORATIONS — Leasing Park for 
Hotel Purposes.—Public park, under St. 1871-72, p. 370, 
ch. 269, concerning the leasing and control thereof, held 
not dedicated to the public without power to lease.— 
Harter v. City of San Jose, Cal., 75 Pac. Rep. 344. 

150. MUNICIPAL CORPORATIONS — Presumption as to 
Validity of Tax Warrant.—Presumption indulged that 
when vice-president and acting chairman of New York 
city council executed tax warrant, conditions existed 
authorizing him to do so.—City of New York v. Vander- 
veer, 86 N. Y. Supp. 659. 

151. MUNICIPAL CORPORATIONS—Validity of Ordinance, 
—Where the fact is denied that a certain ordinance has 
been enacted, the fact can only be proved by the delib- 
erations of the council and its promulgation, duly at- 


tested.—Town of Mandeville v. Band, La., 35 So. Rep. 


915. 

152. NEGLIGENCE—Boy on Railroad Track.—Where the 
controlling facts as to the proximate cause of an injury 
are conceded or found, it is a question of law for the 
court.—Lake Shore & M. S. Ry. Co. v. Liidtke, Chio, 69 N, 
E. Rep. 653. 

153. NEGLIGENCE—Defective Sidewalks.—It is not nec- 
essarily contributory negligence for a person to pass 
over a defective sidewalk, knowing of its defective con- 
dition.—City of Guthrie v. Finch, Okla., 75 Pac. Rep. 288. 


154. NEWSPAPERS—W hat Constitutes.—A weekly pub- 
lication, printed and circulated in a city, containing the 
current news and matters of general interest, as well as 
local happenings, is a newspaper, within Gen. St. 1901, 
§ 855.—Kansas City v. Overton, Kan., 75 Pac. Rep. 549. 


155. NEW TRIAL—Newly Discovered Evidence. —The 
party moving for a new trial for newly discovered evi- 
dence must show by his own affidavit that the new evi- 
dence was not known to him at the time of the trial.— 
Smith v. Shook, Mont., 75 Pac. Rep. 513. 

156. NoTICE—Constructive Knowledge.—Where one is 
put on Warning, and has chosen not to make inquiry, he 
is charged constructively with knowledge of those facts 
which a reasonable investigation would have disclosed 
to him.—Parker v. Parker, N. J., 56 Atl. Rep. 1094. 

157. PARENT AND CHILD—Action by Father for Injuries 
to Son.—In an action by a father for injuries to his son, 
question put to a witness held not objectionable, as call- 
ing for a mere uncommunicated mental status.—Dimmick 
Pipe Co. v. Wood, Ala., 35 So. Rep. 885. 

158. PARTITION—Joint Tenants.—A joint tenant or ten- 
ant in common out of possession cannot maintain parti- 
tion against his co-tenants, holding adversely, without 
joining a cause of action for possession.—Moorehead v. 
Robinson, Kan., 75 Pac. Rep. 5038. 





159. PAWNBROKERS — Reasonableness of City Ordi- 
nance.—One taking a pawnbroker’s license held to take 
with notice of the city’s power to impose reasonable reg- 
ulations for the business.—City of Butte v. Paltrovich, 
Mont., 75 Pac. Rep. 521. 

160. PRINCIPAL AND SURETY—Failure to Disclose Prior 
Embezzlement.—Sureties on bond of employee held not 
bound; the employer not having notified them of his 
prior embezzlement.—Indiana & Ohio Live Stock Ins. 
Co. v. Bender, Ind., 69 N. E. Rep. 691. 


161. PROCESS—Service by Publication.—Constructive 
service of summons is of necessity sufficient under cer- 
tain facts to give a court jurisdiction, and the general 
law of the state provides for such service.—Bear Lake 
County v. Budge, Idaho, 75 Pac. Rep. 614. 


162. PUBLIC LANDS — Conveyance of Timber Before 
Completing Homestead Entry.—A conveyance of the 
merchantable timber on a homestead by the entryman 
before he had made final proof was valid, except as 
against the United States.—Andrews v. Wilder, Miss., 35 
So. Rep. 875. 

168. RAILROADS — Duty to Fence.—Where a boy six 
years old, passed through a wire fence inclosing a rail - 
road and set down away from the tracks, held, that the 
opening in the fence was not the proximate cause of his 
subsequent injury. — Lake Shore & M. S. Ry. Co. v. 
Liidtke, Ohio, 69 N. E. Rep. 653, 


164. RAILROADS—Grade Crossing.—Powers and duties 
of railroad corporations in respect to change of grade 
at railroad at highway crossings, under provisions of 
railroad law, determined.—People v. Delaware & H. Co., 
N. Y., 69 N. E. Rep. 651. 

165. RAILROADS—Places Attractive to Children.—Rail- 
road, knowing dangerous situation of place attracting 
children, is liable for injuries caused by its negligence, 
irrespective of ownership of ground at that place, or 
concurring negligence of some other party.—Kansas 
City, Ft. S. & M. R. Co. v. Matson, Kan., 75,Pac. Rep. 503. 

166. RECEIVERS—Appointment.—Notice to plaintiff se- 
curing receiver’s appointment, that claimant for sup- 
plies furnished receiver would’ look to such plaintiff, 
held unnecessary.—German National Bank v. J. D, 
Best & Co., Colo., 75 Pac. Rep. 898. 

167. RECEIVERS—Benefit Society.—A domestic attach- 
ing creditor held entitled to a fund attached in Cali- 
fornia, belonging to a nonresident corpceration, as 
againsta nonresident receiver thereof, appointed in 
another state.—Lackmann v. Supreme Council of Order 
of Chosen Friends, Cal., 75 Pac. Rep. 583. 

168. RBFERENCE — Accounting to Wife for Moneys 
Spent in Family Support.—Where a referee is appointed 
to determine the issues in an accounting, he can state 
the account between the parties. without an interlocu- 
tory judgment that an account is necessary.—Young Vv. 
Valentine, N. Y., 69 N. E. Rep. 643. 

169. REPLEV1IN—Defendant’s Adverse Claim.—Where a 
defendant sets up an adverse claim to property in re- 
plevin, it is not necessary to show a demand.—Cali- 
fornia Cured Fruit Assn. v. Stelling, Cal., 75 Pac. Rep. 
320. 

170. REWARDS—Bribery.—Neither a vote buyer nor a 
vote seller is entitled to the reware for furnishing evi- 
dence, under Act March 4, 1899, § 2 (Acts 1899, p. 381, ch. 
166; Burns’ Rev. St. 1901, § 2340).—Board of Com’rs of 
Clinton County v. Davis, Ind., 69 N. E. Rep. 680. 

171. SALES—Fact of Sale in Question.—In an action for 
the price of goods sold, where defendant offers evidence 
that the order was not accepted and that there was no 
delivery, the issue is for the jury.—Humphrey v. Tim- 
ken Carriage Co., Okla., 75 Pac. Rep. 528. 

172. SALES—What Constitutes.—The mere transfer of 
possession of a chattel is not a sale, nor is a contract to 
transfer possession a sale.—Still v. Cannon, Okla., 75 
Pac. Rep. 284. 

173. SHIPPING—Cargo Burned as Fuel.—A steamship 
held liable for the value of cargo burned for fuel during 
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the voyage, on the ground that her slow speed and the 
consequent exhaustion of her coal supply was due to 
her unseaworthy condition at the beginning of the voy- 
age.—The Abbazia, U. 8. D. C., 8. D.N. Y., 127 Fed. Re>. 
495. 

174. SHIPPING—Negligence in Navigating.—The sink- 
ing of a steamer by striking a sunken rock outside the 
port of San Francisco held to have been due to the gross 
negligence of the master and pilot in attempting to en- 
ter the portin a dense fog.—/mre Pacific Mail S. S. Co., 
U.S. D. C., 8. D. Cal., 126 Fed. Rep. 1020. 


175. STATUTES—Amendment.—Where a statute is not 
an amendment to another statute, but an independent 
statute, complete in itself, it could not be repealed by 
implication by an earlier statute.—Mariposa County 
v. Madera County, Cal., 75 Pac. Rep. 572. 

176. STATUTES—Proof of Unconstitutionality—When a 
statute isclaimed to be unconstitutional because not 
passed in accordance with the constitution, it is not in- 
cumbent on the trial court to inspect the legislative 
journals; but party claiming unconstitutionality must 
present the facts.—Peckham v. People, Colo., 75 Pac. Rep. 
422. 

177. STATUTES—Retroac ive.—A statute is not neces- 
sarily retroactive or retrospective because its operation 
in a given case may depend on an occurrence anterior 
to its passage.—Jn re Scott, U. 8. D. C., D. Del., 126 Fed. 
Rep. 981. 

178. STREET RAILROADS—Look and Listen.—A pedes- 
trian about to cross the track of an electric street rail- 
way, must look and listen; and, if he fails so to do, he 
will be charged with the same liability as if he had seen 
and heard approaching car.—Kansas City-Leavenworth 
R. Co. v. Gallagher, Kan., 75 Pav. Rep. 469. = 


179. TAXATION-Tax Sale.—The owner of property, 
who has paid his taxes, cannot be prejudiced by a sale 
for the same taxes assessed in the name of another.— 
Huber v. Jennings-Heywood Oil Syndicate, La., 35 So. 
Rep. 889. 

180. TrusTs—Action Against Trustee. — Under the 
Massachusetts practice, a trustee cannot be sued at 
law as such, but the action must be against him as an 
individual, and his description in the writ and declara- 
tion as trustee is surplusage. — Hampton v. Foster, U. 
8. C.C., D. Mass., 127 Fed. Rep. 468. 

181. TRusts—Compensation of Trustee.—A trustee, 
without interest in the trust, except a claim for services 
on continuance of the trust, has no standing in court to 
dispute the application of all the beneficiaries for a 
dissolution of the trust.—Eakle v. Ingram, Cal., 75 Pac. 
Rep. 565. 

182. UsuRY—Lex Loci.—A loan made by a building as- 
sociation, organized in Missouri through negotiations 
with an agent in Kansas, held a Kansas contract, gov- 
erned by the usury laws of the state. — Royal Loan 
Ass’n v. Forter, Kan., 75 Pac. Rep. 484. 

183. VENDOR AND PURCHASER—Fraud in Sale of Land. 
A man having such an interest in land that he may re- 
quire aconveyance may rightfully contract in his own 
name to convey it by warranty deed without disclosing 
the state of the title.—Provident Loan Trust Co. v. Mc- 
Intosh, Kan., 75 Pac. Rep. 498. 

184. VENDOR AND PURCHASER — Sale of Timber. — 
Where the price of timber sold is to be determined by 
experts to be thereafter named, the contract is void, 
since either of the parties can nullify it by refusing to 
appoint the expert.— Louis Werner Sawmill Co. v. 
O’Shee, La., 35 So. Rep. 919. 

185. VENDOR AND PURCHASER—Secret Equities.—Pos- 
session of realty by the grantor in a warranty deed does 
notimpart notice to a purchaser from the grantee of 
secret equities in favor of the grantor. — Hockman v. 
Thuma, Kan., 75 Pac. Rep. 486. 

186. WAREHOUSEMEN — Damages for Negligence in 
Curing Prunes.—In an action for negligence in curing 
plaintiff's prunes, a question as to whether plaintiff 








could not have sold his prunes for the market price be- 
fore they were sold by defendant under the contract 
held immaterial.—Amold v. Producers’ Fruit Co., Cal., 
75 Pac. Rep. 326. 

187. WATERS AND WATER COURSES — Abandonment of 
Irrigating Ditch.—Adjudication proceedings awarding 
priorities toirrigating ditch held res judicata, so as to 
confine question of abandonment to subsequent acts.— 
Platte Valley Irr. Co. v. Central Trust Co., Colo., 75 Pac. 
Rep. 391. 


188. WATERS AND WATER COURSES—Action to Settle 
Water Rights.—Under the police power of the state, the 
legislature cannot authorize a public officer to sue to 
settle private rights to the use of water or the priority 
of such rights.—Bear Lake County v. Budge, Idaho, 75 
Pac. Rep. 614. 

189. WATERS AND WATER COURSES—Rights of Appro- 
priators.—A prior appropriator of water from a natural 
stream held entitled to sue one having no interestin 
the stream for any interference therewith which ma- 
terially deteriorates the quantity or quality of the water. 
—Cole v. Richards Irr. Co., Utah, 75 Pac. Rep. 876. - 


190. WATERS AND WATER COURSES—Use by Licensee 
—Nonriparian owners of land, by use of water from ri- 
parian lot held not to acquire prescriptive rights 
against upper riparian owners.—Lawrie vy. Silsby, Vt., 
56 Atl. Rep. 1106. 

191. WATERS AND WATER COURSES—Wrongful Diver- 
sion from Irrigating Ditch.—Persons asserting priorities 
to the water of a ditch held required to show the facts 
in detail with respect totheir rights, as well as to the 
«ights of the persons claimed to be inferior, before a de- 
cree can be entered settling the rights of the parties.— 
Farmers’ High Line Canal & Reservoir Co. v. White, 
Colo., 75 Pac. Rep. 326. * 

192. WILLS—Advancement.—An agreement by a child 
that property received should constitute an advance 
may be considered, in determining whether it is the in- 
tention of the will that the property shall be so treated. 
—Vreeland v. Vreeland, N. J., 56 Atl. Rep. 1089. 


193. WILLS—Construction of Trust Deed.—The execu 
tion ofa deed by a widow, purporting to convey in fee 
her homestead to a trustee for the benefit of a third per- 
son, held not testamentary in character.—Cruse v. Ben- 
son, Kan., 75 Pac. Rep. 558. 

194. WILLS—Execution.—Where proof of execution ‘of 
will is clear, issue devisavii vel nun will be denied.—Jn re 
Malunney’s Estate, Pa., 56 Atl. Rep. 1128. 

195. WILLS—Mental Capacity.—In a suit to contest a 
will on the ground of insanity of testator, the burden on 
the whole case is on plaintiff, and an instruction charg- 
ing that a showing of insanity would raise a presump- 
tion of its continuance, unless the evidence further es- 
tablished sanity, was erroneous.—Branstrator v. Crow 
Ind., 69 N. E. Rep. 668. 

196. WILLS—Probate.—Where the execution of a will is 
established, it will be admitted to probate, unless want 
of testamentary capacity or fraud is established beyond 
a reasonable doubt.—Jn re Babcock’s Will, 86 N. Y. Supp. 
670. 

197. WITNESSES—Application for Summons.—An ap- 
plication for summons of a witness in a criminal case 
from another parish must state what applicant expects 
to prove, and the judge has the discretion, under Rey. 
St. 1870, § 1036, to determine whether the attendance is 
indispensable.—State v. Nix, La., 35 So. Rep. 917. 

198. WITNESSES—Cross-Examination.—W here accused 
had cross-examined witness at great length, it was not 
error to refuse to permit repetitions of previous ques- 
tions.—People v. Linares, Cal., 75 Pac. Rep. 308. 

199. WITNESSES—Transactions -With Deceased as Af- 
feoting Competency.—In an action by heirs against the 
devisee and executrix to contest a will, the heirs are 
not competent witnesses as to communications had per- 
sonally with the deceased testator.—Wehe v. Mood, Kan., 
75 Pac. Rep. 476. 
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ACCORD AND SATISFACTION, 
whether an accord and satisfaction results where a 
creditor receives on account a check sent as full 
payment, 14. 
ACTIONS, 
actions founded on felonious acts, 292. 
action for damages for not being made a party to 
litigation, 422. 
ADMIRALTY, 
adwiralty jurisdiction over state canals, 21. 
ADVANCEMENT, 
the conversion of a debt of achild into an advance- 
ment by the parent, 42. 
ADVOCACY, 
the law as a business versus true advocacy, 14. 
distinction between barristers and office lawyers, 15. 
the authority: and inviolability of the code of legal 
ethics, 421. 
the ideals of the American advocate—a symposium, 
423 


ALIENS, 
frauds under the naturalization laws and asug- 
gested remedy, 55. 
sufficiency of evidence in enforcement of Chinese 
Exclusion Act, 449. 
proceedings for deportation under the Chinese Ex- 
clusion Act, 450. 
application of the procedure under the Chinese Ex- 
clusion Act tothe determination of the right of 
entrance of persons of Chinese descent asserting 
American citizenship, 481. 
ANIMALS, y 
whether insects are ferae naturae or domestic ani- 
mals, within the protection of astatute preventing 
cruelty to animals, 41. 
liability of owners of bees for injuries caused by 
them, 365. 
a goose on a railroad track as an animal of obstruc- 
tion, 382. 
ARMY AND NAVY, ’ 
liability of a soldier for homicide where killing was 
performed in obedience to general orders, 46. 
the effect of the declaration of martial lawin any 
civil district of the United States, 46. 
the offense of desertion in the military or naval 
service, and liability therefor, 351, 353. 
ARRESTS, 
right of municipal police officer to pursue escaping 
prisoner beyond corporate limits, 102. 
indictment for refusing to assist officer in making 
an arrest, 364. 
ARRINGTON, ALFRED W., 
Judge Arrington’s “apostrophe to water,” 291. 
ASSOCIATIONS, 
liability of trade unions and theirmembers, 311. 
ATTORNEY AND CLIENT, 
distinction between barristers and office lawyers, 15. 
duty of surviving partner of legal partnership to 
carry on contract for services, 430. 
compensation of attorneys engaged in the case as 
partners, 434. 
ATTORNEY AND CLIENT. 
compensation of attorneys where business is con- 
tracted with a single member of the firm, 434. 
compensation of attorneys where business is con- 
tracted with the firm which is afterwards dis- 
solved, 434. 
AUTOMOBILES, 
duty to festen an automobile left standing on the 
street, 62. 
BAILMENT, 
degree of care to be exercised by a gratuitous bai- 
lee, 181. 
gratuitous and compensated deposits, 306° : 
preliminary view of the sense of the term “deposits,” 
306 


deposit or bailment in a clothing establishment, 405. 
deposit or bailmentin a bathing establishment, 406. 
deposit or baliment in a barber shop, 406. 








BAILMEN T— CONTINUED. 
deposit or bailment in a restaurant, 407. 
deposit or bailment in a theater, 407. 
—_—— 
imiting hours of employment in bakeries, 222, 322. 
BANKRUPTCY, vhiien . 
setting aside a conveyance as a preference, 211. 
validity of conveyances made within four months 0, 
bankruptcy with intent to hinder and defraud 
creditors without beneficiary’s knowledge of debt- 
or’s intent, 213. 
stockholder declared a bankrupt as to calls of de- 
funct corporation although the latter is indebted to 
him for a larger amount, 283, 
BANKS AND BANKING, 
—_- of a bank’s paper by a notary stockholder, 
whether proceeds of collections constitute a trust 
fund, 187. 
when a bank can be held as trustee for proceeds of 
collections on insolvency, 191. 
BEES. See ANIMALS. 
BENEFIT SOUIETIES, 
authority of local lodge to waive forfeiture, 267. 
estoppel of waiver affecting right of forfeiture of 
mutual benetit certificate, 271. 
BILLS AND NOTES, 
whether the drawee paying a forged draft can re- 
— —— the amounttrom the party to whom he 
pa t, 69. 
duty of drawee of acheck to know depositor’s hand- 
writing, 71. 
negotiability of a combination bill after maturity, 71. 
construction of the negotiable instrument law, 72. 
lack of certainty as to time of payment destroys ne- 
gotiability, 142. 
protest of bank’s paper by a notary stockholder, 153. 
BOOKS RECEIVED, 
54, 94, 114, 134, 194, 215, 274, 293, 334, 855, 393, 452, 474. 
BREACH OF MARRIAGE PROMISK, 
liability of parents for inducing son to break contract 
for marriage, 234. 
BRIBERY, 
whether an attempt to bribe an officer who is with- 
out authority to act is a criminal offense, 281. 
construction of statute making it criminal for mem- 
bers of congress to sell their influence, 341. 
CANALS. Sec WATERS AND WATER COURSES. 
CARRIERS, 
assault upon passenger at station, 168. 
CHINESE EXCLUSION ACTS. See ALIENS. 
CITIZEN SHIP, 
application of the procedure under the Chinese Ex- 
clusion Act to the determination of the right of en- 
trance of persons of Chinese descent asserting 
American citizenship, 481. 
CIVIL RIGHTS, 
discrimination against negro race in selection of 
grand jury, 288, 
CONGRESS OF LAWYERS, 
the Universal Congress of Lawyers and Jurists, 391. 
CONSIDERATION. See CONTRACTS. 
CONSTITUTIONAL LAW, 
right tocompel parent to furnish medical attend- 
ance to his sick child, 3. 
tke application of the doctrine of stare decisis to de- 
cisions involving constitutional interpretation, 23, 
limiting hours of employment in bakeries, 222, 822. 
discrimination against negro race in selection of 
grand jury, 288, 290. 
liability of city officials for indebtedness contracted 
in excess of constitutional limitations, 342. 
regulating the giving of trading stamps, 355. 
= of legislatien limiting hours of labor, 361, 
14. 
free speech and free press in relation to the police 
power of a state, 383. 
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OONSTITUTIONAL LAW—CONTINUED. 

constitutionality of legislation limiting the right to 
practice medicine or to heal the sick, 390. 

constitutionality of laws regulating change of 
venue, 410. 

constitutionality of statutes granting changes of 
venue in criminal cases, 411. 

candidates for the office of the sixteenth amend- 
ment to the United States constitution, 411. 

prohibiting the explosion of fire crackers on the 
fourth of July, 422. 

constitutionality of statute forbidding general dam- 
ages for libel, 482. 

validity of Johnson grass statute as discriminating 
against railway companies, 483. 

CONTRACTS, 

the legality of contracts affecting the jurisdiction of 
courts, 64. 

privilege of intercepting acceptance by mail, 242. 

liability of third person for procuring a breach of 
contract, 235. 

whether a consideration is necessary to a waiver, 


validity of agreement founded on a new considera- 
tion but givenin payment of an illegal contract, 
321. 

COPYRIGHT, 

does the indiscriminate sale of the score and lib- 
retto of a foreign opera, in whichthecomposer re- 
serves to himself all rights of concert reprod uc- 
tion, have the effect of dedicating it to the pub lic, 


is a parody an infringement of copyright, 243. 
CURPORATIONS, 
trust companies as executors and guardians, 1. 
jurisdictional citizenship of a corporation incor por- 
~ted in two states, 303... 
mutual control of corporations by exchange of ma- 
jority of stack, 353. 
COURTS. See FEDERAL COURTS. 
the legality of contracts affecting the jurisdiction of 
courts, 64. 
CREDITORS, 
priority of domestic creditors in their claim against 
foreign receivers, 5, 
CRIMINAL EVIDENCE, 
propriety of direct evidence of intention, 445. 
CRIMINAL LAW, 
immunity of married women from criminal liabil- 
ity at common law and under English statutes, 51. 
liability of soldier, militiaman or members of posse 


commitatus for crimes or trespasses committed in’ 


obedience to orders in times of peace, 51. 
entrapment or decoy solicitation as a defense to a 
criminal prosecution, 206. 
validity of defense that woman acted under the co- 
ercion of her husband, 262. 
actions founded on felonious acts, 292. 
whether one can be prosecuted under an indictment 
for shooting and also under an indictment for 
burglary, where both offenses arise out of the same 
transaction, 490. 
CRIMINAL TRIAL, 
granting of new trials only where substantial rights 
have been violated, 83. 
DAMAGES, 
right of trial court to grant a new trial because of the 
inadequacy of damages, 82. 
admitting the photograph of deceased wife in evi- 
dence in suit by husband for damages for loss of 
services, 381. 
DECOY SOLICITATION, 
entrapment or decoy solicitation as a defense to a 
criminal prosecution, 206, 
DENTISTS, 
whether the making of a false set of teeth is a dental 
operation, 442. 
DEPOSITIONS, 
impeachment of witnesses giving.testimony by de- 
position, 149. 
DEPOSITS. See BAILMENTS. 
DESCENT AND DISTRIBUTION. See ADVANCEMERXT. 
DIGEST OF CURRENT OPINIONS, 


16. 36, 54, 77. 95. 114. 125. 154, 174, 194, 215, 237, 255, 274,° 


294, 314. 334, 355. 275. 394, 414, 436, 453, 474, 493. 
DIRECT LEGISLATION, 
is the initiative and referendum in conflict with the 
federal constitution guarantying to every state a 
republican form of government, 81, 111, 244. 
DIVORCE, 
refusing request for sexual intercourse as marital 
ernelty, 462. 
DOWER, 
dower in mortgaged land redeemed and sold by ex- 
ecutor for payment of debts, 462. 
DREYFUS, 
Maitre Labori and the Dreyfus trial, 411. 
DYSART, SAM, 
Sam Dysart dies in Arizona, 435. 





EMERGENCIES, 
acts in ae as. constituting contributory neg- 
ligence, 
ENTRAPMENT, 
entrapment or decoy solicitation as a defense to.a 
criminal prosecution, 206. 
EQUITY, 
enforcement of taxation in equity where the ordi- 
nary remedies are inapplicable, 330. 


ESTOPPEL, 
waiver as an estoppel, 265. 
ETHICS, 


the authority and inviolability of the code of legal 

ethics, 421. 
EVIDENCE, 

impeachment of dying declarations, 153. 

exclamation of third parties or bystanders as partof 
the res gestae, 172. 

entrapment or decoy solicitation as a defense to a 
criminal prosecution, 206. 

admissibility of telephonic conversations, 251. 

ey of life based on longevity of ancestors, 


evidence of conduct of blood hounds in trailing 
criminals, 282. 
finger tips as evidence, 291. 
admitting the photograph of deceased wife in evi- 
dence in suit by husband for damages for loss of 
services, 381. 
propriety of direct evidence of intention, 445. 
EXEUCTORS AND ADMINISTRATORS, 
trust companies as executors and guardians, 1. 
EXTRADITION, 
right of accused to resist extradition by proving an 
alibi, 121. 
what is a political offense which will justify a refusal 
to extradite a fugrtive from justice, 263. 
FALSE PRETENSES, 
where a party has not the ability to pay for goods 
bought as justifying acharge of obtaiming goods 
on false pretenses, 403. 
FEDERAL COURTS, 
jurisdiction to enjoin receiver appointed by a federal 
court, 82 
interference by state court with a receiver appointed 
by a federal court, 33. 
how 7 teens States Supreme Court disposes of 
cases, 74. 
collection of a private debt against a state by the do- 
nation of the evidences of the obligation to another 
state for the purposes of suit in the United States 
Supreme Court, 301. 
jurisdictional citizenship ofa corporation incorpo- 
rated in in two states, 303. 
evading federal jurisdiction in suits against master 
for negligence of servant by making the latter a 
party detendant, 461. 
FINGER TIPS. See EVIDENCE. 
FIRE ESCAPES, 
duty of landlord to construct fire escapes, 8. 
the law applicable to fire escapes at common law 
and under modern statute, 12. 
contributory negligence as a defense to an action for 
injury incurred by reason of the absence of fire 
escapes, 13. 
constitutionality of fire escape laws, 13. 
construction of statutes providing for the erection of 
fire escapes, 13. 
risk of injury in consequence of the absence of fire 
escapes, 404. 
FIRE INSURANCE, 
liability of insurance agents, 148. 
insurable interest of husband in wife’s property, 309, 
310. 
the legal aspects and business possibilities of inter 
insurance, 323, 
inter -insurance distinguished from general partner- 
ship insurance and from limited partnership in 
surance and from unincorporated joint stock com- 
pany insurance and from mutual insurance by cor- 
poration, 325. 
right of inter-insurers to transact business in state 
where attorney in fact and headquarters are lo- 
cated, 325. } 
right of inter-insurers to transact business in states 
other than where the attorney in fact and head- 
quarters are located, 326. 2 i 
keeping oils forbidden by policies of fire insurance, 
343. 


FORGERY, - ; 
the microscope and camera in the detection of forg- 


ery, 470. 
FORMER JEOPARDY, 

whether one can be prosecuted under an indictment 
for shooting and also under an indictment for burg- 
lary, where both offenses arise out of the same 
transaction, 490. 

the identity of offenses arising out of the same trans 
action as affecting the plea of former jeopardy, 491. 
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FRAUD AND DECEIT, 
how to prove fraudulent intent, 447. 
when and in what cases Will a representation as to 
the value of real or personal property be sufficient 
to predicate an action for fraud, 484. 
FREE PRESS, 
free speech and free press in relation to the police 
power of a state, 383. 
FREE SPEECH 
free speech and, free press in relation to the police 
— er of a state, 383. 
FRIGHT 
liability for injuries resulting from fright, 403. 
GAMBLING CONTRACTS. SEE ILLEGALITY. 
GOVERNOR, 
liability of governor for negligence of his appointees, 


101. 
GUARDIAN AND WARD, 
trust companies as executors and guardians, 1. 
HEALTH, 
right to compel parent to furnish medical attendance 
to his sick child, 3 
the law applicable to fire escapes at common law 
and under modern statute, 12. 
consitutionality of legislation limiting the right to 
practice medicine or to heal the sick, 390. 
liability of boards of health for the negligence oftheir 
officers in the performance of their duties, 401. 
HERALDRY, 
_ far the customs of heraldry constitute the law, 


HOMICIDE, 
liability of soldiers, malitiamen or members of posse 
commitatus for crimes or trespasses committed in 
obedience to orders in time of peace, 51. 
HUMOR OF THE LAW, 
15, 35, 54, 76, 94, 114, 134, 154, 174, 194, 215, 237, 255, 274, 
294, 314, 334, 355, 374, 393, 414, 435, 452, 474. 
HUSBAND AND WIFE, 
immunity of married women from criminal liability 
at common law and under English statutes, 51. 
husband’s interest in w fe’s property under Missouri 
law, 248. 
validity of defense that woman acted under the 
coercion of her husband. 262. 
admitting the photograph of deceased wife in evi- 
dence in suit by husband for damages for loss of 
services, 381. 
HYPNOTISM, 
hypnotic influences as a means of overcoming resist- 
ance in cases of seduction, 204. 
ILLEGALITY, 
Vv alidity of agreement founded on a new considera- 
= but given in payment of an illegal contract, 


IMPE NCHMENT, “ 

the impeachment of Judge Swayne, 441. 
INFANTS, 

liability for injuries to infants en ventre sa mere, 143. 
INGERSOLL, ROBERT G 

le — of Robert G. Ingersoll to Hon. J. R. Doolittle, 


INTI atv E AND REFERENDUM. SEE DIRECT LEGIS- 
LATIC¢ 
INSANE Pi: RSONS, 
difficulty of proving a monomaniac’s insanity, 272, 
ins: unity as a defense to a tort action, 492. 
NSECTS. SEE ANIMALS. 
INSOLV ENC es 
right of secured creditor to dividend out of property 
in hands of receiver, 107. 
on what account and at what time computation 
should be made in declaring dividends in insolvent 
estates, 110. 
INSURANCE, 
validity of assignments of life insurance policies to 
persons having no insurable interest in the life of 
the insured, 184. 
INTENT, 
propriety of direct evidence of intention, 445. 
INTER-INSURANCE, See FIRE INSURANCE 
INTERNATIONAL LAW, 
right of one nation to priority because of forcible 
attachment of debtor nation’s property, 443. 
INTOXICATING LIQUORS, 
sale of liquors to be kept on ice and delivered on 
Sunday, 422. 
JACKSON, ANDREW, 
how President Andrew Jackson collected a billfor a 
widow, 271. 
JEOPARDY. ve? FORMER JEOPARDY. 
JOHNSON GRA 
validity of _ grass statute as discriminating 
against railway companies, 483. 
JUDGES, 
shall judges wear gowns, 261. 
JUDGMENT, 
the doctrine of stare decisis—its application to decis- 
ions involving constitutional interpretation, 23. 








JUDGMENT—CONTINUED. 
the application of the, doctrine of stare decisis to de- 
cisions involving constitutional interpretation, 23. 
the ieee of the origin of the doctrine of stare de- 
cisis 
force to be allowed judgment of sister state, 183. 
JUDICIAL SALES, 
effect upon a foreclosure sale of the death of the 
mortgagor before confirmation, 103. 
JUSTICES OF THE PEACE 
the origin of the term magistrate as applied to Eng- 
lish justices of the peace, 213. 
reform in justice court, 155 
LABORI, MAITRE, 
Maitre Labori and the Dreyfus trial, 411. 
LABOR UNIONS 
liability of trade unions and their members, 311. 
the protection of non-union workmen against aggres- 
sive combinations, 354. 
LAND REGISTR: eri See TITLE REGISTRATION. 
LANDLORD AND TENANT, 
duty of landlord to i fire escapes, 8. 
liability of landlord to third person for injury caused 
by his failure to repair, 142. 
forcible entry by landlord without process of law as 
a means of obtaining possession of demised prem- 
ises, 201. 
LAW AND LAWYERS, 
the law as a business versus true advocacy, 14. 
the laws — 93. 
the St. Louis bar arranging to entertain national and 
international jurists, 173. 
tenth annual convention, 1904, of the Commercial 
Law League of America, 313. 
system in a law office, 37f. 
the Universal Congress of Lawyers and Jurists, 291 
Maitre Labori and the Dreyfus trial, 411 
the authority and inviolability of the code of legal 
ethics, 421. 
the ideals of the American advocate—a symposium, 


423. 
LAW BOOKS, 
In General, 
general remarks of insectile methods of criticising 
law books, 73. 
the first law book, 74 
Bender’s National Lawyers’ Diary jfor 1904, 154. 
Federal Statutes Annotated, vols. 1 and 2, 174. 
Flander’s Life of John Marshall, 273. 
what goes to make up a good law book—discussion 
of principle or citation of authority, 273. 
Federal Statutes Annotated, vol. 3, 293. 
Reviews of Digests, 
Hamilton’s Cyclopedia “ Deas Cases, 215. 
American Digest 1903 B., 
Milburn’s Office Boy’s oon 413. 
Reviews of Reports, 
Street Railway Reports Annotated, vol. 1, 318. 
Reviews of Text Books, 
Gardner on Wills, 15. 
Clement on Fire Insurance, 54. 
reply to some comments of the Harvard Law Re- 
view on Daniel on Negotiable Instruments, by 
the author of that work, 6! 
Cooley on Constitutional PR 74. 
Cyclopedia of Law and Procedure, vol. 8, 75. 
Parsons on Contracts, 76. 
— and Slater on New York Employer’s Liability 
Acts, 94 
Van Dyne on Citizenship, 113. 
Labbatt’s Master and Servant, 114. 
Cyclopedia of Law and Procedure, vol. 9, 134. 
White on Mines and Mining Injuries, 193. 
Taylor on Landlord and Tenant, 193. 
Helliwell on Stock and Stockholders, 193, 
Cyclopedia of Law and Procedure, vol. 10, 215. 
Walker on Patents, 273. 
Reeves on Real Property, 373. 
McQuillinon Municipal Ordinances, 373. 
Gunckel on Costs in Federal Courts, 393. 
Mohun on Warehousemen, 393. 
Abbott’s Trial Brief on Pleadings, 393. 
Henderson’s Chancery Practice, 412. 
Brewster on Conveyancing, 412. 
Gould and Blakemore on Bankruptcy, 452. 
Cyclopedia of Law and Procedure, vol. 11, 473. 
DeBecker’s Japanese Code of Civil Procedure, 473. 
Farnham on Waters and Water Rights, 493. 
LIBEL AND SLANDER, 
constitutionality of statute forbidding general dam- 
ages for libel, 482. 
LIFE INSURANCE, 
life insurance not among the necessaries for which 
an infant may contract, 102. 
effect of incontestable clause in case of suicide, 128. 
validity and construction of ee clause’ 
in policies of life insurance, 133 
— of policies incontestable ‘from date of issue, 
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LIFE INSURANCE—ConTINvED. 
validity of policies incontestable after certain defi- 
nite period, 133. 
what isa reasonable date from which policy may be 
made incontestable, 133. 2 
wagering contracts and the incontestable clause, 133. 
relative superiority of “incontestable clause” and 
other inconsistent clauses, 133. 
“incontestable clause” as affecting defense of sui- 
cide, 134. 
‘incontestable clause” as affecting breaches of war- 
ranty, 184. 
liability of insurance agents, 148. 
insurable interest of stranger as beneficiary, 367. 
necessity of an insurable interest in the benificiary 
under policy o: life insurance, 370. 
LITERARY PROPERTY, 
does the indiscriminate sale of the score and libretto 
of a foreign opera, in which the composer reserves 
to himselt all rights of concert reproduction, have 
the effect of dedicating it to the public, 221. 
LOST ARTICLES. See TREASURE TROVE. 
MAGISTRATE, 
the origin of the term magistrate as applied to Eng- 
lish justices of the peace, 213. 
MARRIAGE, 
effect of marriage where one of the parties was de- 
ceived as to the color and race of the other party, 


303. 
MARTIAL LAW, 
the effect of the declaration of martial iaw in any 
civil district of the United States, 46 
liability of soldier, militiaman or members of posse 
commitatus for crimes or trespasses committed in 
obedience to orders in time of peace, 51. 
MASTER AND SERVANT, 
liability of governor, mayor or other executive offi- 
cial for negligence of his appointees, 101. 
risk of injury in consequence ofthe absence of fire 
escapes, 304. 
is the master liable for the death of a servant by 
lightning, 442. 
evading federal jurisdiction in suits against master 
for negligence of servant by making the latter a 
party defendant, 461. 
MATCH, 
the celebrated match case, 273. 
MAYOR, 
liability of mayor for negligence of appointees, 101. 
MEMBERS OF CONGRESS, § 
construction of statute making it criminal for mem- 
bers of congress to sell their influence, 341. 
MIAMI COMPLEXION COMPANY, 
a judgment upon the presumption of the Miami 
Complexion concern, 434. 
MISCEGENATION, 
effect of marriage where one of the parties was dc- 
ceived as to the color and race of the other party, 


803. 
MONOPOLIES, 
the Northern Securities case as crystallizing the 
construction of the Sherman act, 241. 
MORTGAGES, 
effect upon a foreclosure sale of the death of the 
mortgagor before confirmation, 103. 
MUNICIPAL CORPORATIONS, 
quorum and majority of public or municipal bodies, 
boards and commissions, $4. 
right of municipal police officer to pursue escaping 
prisoner beyond corporate limits, 102. 
liability of municipality for failure of its officers to 
enforce ordinances, 161. 
appointment or election of oflicersand confirmation 
of nominations by council or governing legislative 
body, 163. 
who has right to exercise power of appointment of 
municipal ofticers, 163. 
time of appointment or election to office, 165. 
manner of appointing municipal officers, 166. 
liability of city officials for indebtedness contracted 
in excess of constitutional limitations, 342. 
liability for damages resulting from the enforcement 
of void ordinances, 404. 
Mcesic, 
does the indiscriminate sale of the score and libretto 


of a foreign opera, in which the composer reserves 
to himself all rights of concert reproduction, have 
the effect of dedicating it to the public, 221. 
NATIONAL BANKS, 
what law governs a case of usury by a national 
bank, 89. 
power of national banks to take mortgages onlands, 
92. 
NATURALIZATION. See ALIENS. 
NE :LIGENCR, 
duty to fasten an automobile left standing on the 
street, 62 
livbtlity of tert feasor where there is an intervening 
act of third party, 65. 





NEGLIGENCE—COnTINUED. 
liability for tort where innocent human agencies in- 
tervene, 68. 
liability of governor, mayor or other executive offi- 
cial for negligence of his appointees, 101. 
rule as to the instinct of self preservation, 103. 
liability for injuries to infant en ventre sa mere, 143. 
limitation of the rule requiring travelers and others 
to stop, look and listen before attempting to cross 
railroad tracks, as sought tobe applied to urban 
street railways, 222. 
how far act of God excuses carrier for its own negli- 
gence, 262. 
risk of injury inconsequence of the absence of fire 
escapes, 304. 
liability of manufacturer or a vendor to persons 
with whom he has no contractual relations for 
cae in the construction or saleof chattels, 
365. 
liability for the sale of articles dangerous or noxious 
in their nature, 366. 
liability for the sale of articles which owing to de- 
fects negligently occurring in their construction 
are dangerous to life or limb, 366. 
liability @f boards of health for the negligence of 
their officers in the performance of their duties, 
0 


401. 
liability for injuries resulting from fright, 403. 
acts in emergencies as constituting contributory 
negligence, 463. 
NEW TRIAL, 
right of trial court to grant a new trial because of 
the inadequacy of damag: s, 82. 
granting of new trials only where substantial rights 
have been violated, 83. 
NORTHERN SECURITIES CASE, 
the Northern Securities case as crystallizing the 
construction of the Sherinan act, 241. 
NOTARIKS, 
protest ofa bank’s paper by a notary stockholder, 
153 


NOTICE, 
what is proper service or notice upon a public officer 
of the granting of a writ controlling his action in a 
given matter, 162. 
NUISANCE, 
when the keeping of bees may become an actionable 
nuisance, 283. 
OFFICES AND OFFICERS, ; . 
what is proper service or notice upon a public offi- 
cer of the granting of a writ controlling his action 
in a given matter, 162. } 
appointment or election of officers and confirmation 
of nominations by conncil or governing legislative 
body, 168. 
oftice to be secured in the manner prescribed by 
law, 163. 
who has right toexercise power of appointment of 
municipal officers, 163. 
time of appointment or election to office, 165. 
manner of appointing municipal officers, 166. 
OSHKOSH, 
sage of Oshkosh’s career ended, 192. 
PARENT AND CHILD, 
right to compel parent to furnish medical attendance 
to sick child, 3. 
the conversion of the debt ofachild into an ad- 
vancement by the parent, 42. 
PARLIAMENTARY LAW, ' 
quorum and majority of public or municipal bodies, 
boards and commissions, 54. 
PARTIES, 
action for damages for not being made a party to 
litigation, 422, 
PARTNERSHIP, 
duty of surviving partner of legal partnership to 
carry on contract for services, 430. 
compensation of attorneys engaged in the case as 
partners, 434, , } 
compensation of attorneys where business is con- 
tracted with a single member of the firm, 434. 
compensation of attorneys where business is con- 
tracted with the firm which is afterwards dis 
solved, 434. 
PHOTOGRAPHS. See EVIDENCE. 
PHYSICIANS AND SURGEONS. See HEALTH. 
liability of any but licensed medical practitioners 
for injuries resulting from their attention upon 
the sick, 61. 
right of physician to have his alleged malpractice 
tested by physicians of his own school, 204. 
constitutionality of legislation limiting the right to 
practice medicine or to heal the sick, 390. 
whether the making of a false set of teeth is a dental 
operation, 442. 
PLEADING AND PRACTICE. 
right toamerd asuit brought in the name of a de- 
ceased person as nominal creditor, 122. 


agesaa 








Vou. 38 


CENTRAL LAW JOURNAL. 505 








XAUM 





POLICE OFFICERS, 
right of municipal police officer to pursue escaping 
prisoner beyond corporate limits, 102. 
POLICK POWER, 
right to compel parent a furnish medical attend- 
unce to his sick child, ¢ 
statutory regulation of ‘hee employments of women, 
123. 


limiting hours of employment in bakeries, 222, 322. 
regulating the giving of trading stamps, 855 
validity of legislation limiting hours of labor, 361, 


414. 
free speech and free press in relation to the police 
power of a state, 383. 
prohibiting the explosion of fire crackers on the 
fourth of July, 422. 
POSSE COMMITATUS, 
liability of soldier, militiaman or members of posse 
commitatus for crimes or trespasses committed in 
obedience to orders in time of peace, 51. 
QUORUM, 
quorum and majority of public or municipal bodies, 
boards and comnmissions, $4. 
RAILROADS, 
limitation of the rule requiring travelers and others 
to stop, look and listen before attempting to cross 
railroad tracks, as sought to be applied to urban 
street railways. 222. 
a goose on a railroad track as an animal of obstruc- 
tion, 382. 
validity of Johnson grass statute as discriminating 
against railway compapies, 483, 
RECEIVERS, 
duties, powers and liabilities of foreign receivers, 4. 
what courts have jurisdiction toappoint receivers, 4. 
the nature of the title of a receiver, 4. 
the rule of comnjity astothe appointment of receiv- 
ers and its limitations, 5. 
priority of domestic creditors in their claim against 
foreign receivers, 5. 
when non resident attaching creditors will be ac- 
corded the rights of domestic creditors, 6. 
riglit of possession to assets removed to a foreign 
jurisdiction, 6. 
liability of receiver to third parties and to appoint- 
ing court, 7. 
right of foreign receivers enlarged by contract, 7. 
procedure in commencing suit against foreign re- 
ceivers, 8. 
jurisdiction to enjoin receiver appointed by federal 
court, 32. 
inte rference by state court with a receiver appoint- 
ed by a federal court, 33. 
right of secured creditor to dividend out property in 
hands of receiver, 107. 
extraterrit: rial powers of receivers—rights of action 
in foreign courts, 284. 
RECORDING See TITLE REGISTRATION. 
REFERENDUM. See DIRECT LEGISLATION. 
REGISTRATION. See TITLE REGISTRATION. 
REMOVAL OF CAUSES, 
evading federal jurisdiction in suits against master 
for negligence of servant by making the lattera 
party defendant, 461. 
requisites of petition in state court, 468. 
removal of cause to federal court by consent, 470. 
SALES. 
liability of a manufacturer or a vendor to persons 
with whom he has no contractural relations, for 
negligence in the construction or sale of chattels, 
365. 


liability for the sale of articles dangerous or noxious 
in their nature, 366 
liability for the sale of articles which owing to de- 
fects negligently occurring in their construction 
are dangerous to life or limb, 356 
SEDUCTION, 
hypnotic *nfluences as a means of overcoming re- 
sistance in cases of seduction, 204. 
SERVICE, 
what is proper service or notice upon a public offi- 
cer of the granting of a writ controlling his action 
in a given matter. 162. 
SHERIFFS AND CONSTABLES, 
liability of soldier, militiaman or members of posse 
commitatus for crimes or trespasses committed in 
obedience to orders in time of peace, 51. 
indictment for refusing to assist officer in making 
an arrest, 364. 
STATES, 
collection of a private debt against a state by the 
donation of the evidences of the obligation to an- 
other state for the purposes of suit in the United 
States Supreme Court, 301. 
SUNDAY LAWS, 
sale of liquors to be kept on ice and delivered on 
Sunday, 422. 
TAXATION, f 
exemption of demand notes issued by the United 





TAXATION—CONTINUED. 
States .government in payment of interest on 
United States consols, 14]. 
power of state to tax land under water within its 
boundaries where the “exclusive jurisdiction” over 
same has been granted to another, 152. 
enforcement of taxation in equity where the ordi- 
nary remedies are inapplicable, 330. 
effect of absence of semedy for the enforcement of a 
tax assessment, 4382. 
exclusiveness and adequacy of statutory reinedies 
for the enforcement of taxation, 332. 
collection of local assessment of right of way of 
raijroad, 32. 
TELEGRAPHS AND TE LEPHONES, 
whether a telegraph company may depend solely 
upon the wot furnished by the sender, 82. 
THEORY OF A CAS 
the theory of a aa and its importance, 42. 
TITLE REGISTRATION 
report of the committee of the Hawaiian Research 
lub onthe Torrens System of land registration,372. 
TORRENS SYSTEM. See TITLE REGISTRATION. 
TORTS, 
liability of tort feasor where there is an intervening 
act of third party, 66. 
liability for tort where innocent human agencies in- 
tervene, 68, 
—— founded on felonious acts, 292. 
nsanity as a defense to a tort action, 492. 
TR ADE UNIONS. See LABOR UNIONS. 
TRADING STAMPS. See POLICE POWER. 
TREASURE TROVE, 
the law as to treasure trove, 451. 
TRIAL AND PROCEDURE, 
exclusion of witnesses from the court room, 23. 
the theory of a case and its importance, 42. 
right of trialcourt to grant a new trial because of 
the inadequacy of damages, 82. 
granting of new trials only where substantial rights 
have been violated, 83. 
interruptions by the court admonishing counsel as 
to questions asked in his examination of witness- 
es, 84 
effect of three successive verdicts in favor of the 
plaintiff on the third appeal, 243, 
TRUST COMPANIES, 
trust companies as executors and guardians, 1. 
TRUSTS AND TRUSTEES. 
when a bank can be held as trustee for proceeds of 
collections on insolvency, 191. 
UNITED STATES 
exemption of "demand notes issued by the United 
States government in payment of interest on 
' a States consols, 141. 
USUR 
natlew governs acase of usury by a national bank,§9. 
VEN 
whether a statute giving plaintiff change of venue 
where corporation 1s defendant denies the latter 
equal proteetion of the law, 408. 
constitutionality of laws regulating change of venue, 


constitutionality of statutes granting changes of 
venue in criminal cases. 411. 
WAIVER, 
whether a consideration is necessary to a waiver 264. 
waiver as an estoppel, 265. 
waiver considered as an application of a rule of 


logic, 265. 
WATERS AND WATER COURSES, 
admiralty jurisdiction over state canals, 21. 
WILLS, 
power of a paralyzed man to make his will by open- 
ing and shutting his eyes, 42. 
verbal will need not be ote arty ~ the same lan- 
uage in which it was dictated, 6 
whether widow’s election to take saab the will can 
be conditional, 382. 
WITNESSES, 
exclusion of witnesses from the court room, 23. 
interruptions by the court admonishing counsel as 
to questions asked in his examination of wit- 
nesses, 84. 
impeachment of witnesses giving testimony by depo- 
sition, 149. 
impeachment of a witness where it is impossible to 
lay a foundation, 151. 
a of a witness’ testimony at a former 
tria 
impeachment of dying declarations, 153. 
impeachment of deceased or absent attesting wit- 
nesses, 153. 
religious belief of witness as affecting his competency 
or credibility, 205. 
WORK AND LABOR. SEE LABOR UNIONS. 
statutory regulation of the employments of women, 


123. 
validity of legislation limiting hours of labor, 361, 414 
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SUBJECT-INDEX 


TO ALL THE “DIGESTS OF CURRENT OPINIONS’”’ IN VOL. 58. 





This subject-index contains a reference under its appropriate head to every digest of current opin- 


ions which has appeared in the volume. 
digest may be found. 


The references, of course, are to the pages upon which the 
There are no cross-references, but each digest is indexed herein under that 
head, for which it would most naturally occur to a searcher to look. 


It will be understood that the 


page to which reference, by number, is made, may contain more than one case on the subject under 
examination, and therefore the entire page in each instance will necessarily have to be scanned in 


order to make effective and thorough search. 


Abatement and Revival, another action pending, 453; 
assignment after complaint is filed, 334; bankruptcy 
proceedings, 394; claims against estate, 114; death of 
contestant of will, 486; death of one of defendants, 
175; death of one of two plaintiffs, 295; demurrer, 135; 
mandamus to city officer, 274; non- suit to defendant, 
216; other action pending, 216; parties, 194; plea to 
jurisdiction, 195; right to accounting, 474; variance, 
414. 

Abstracts of Title, compensution, 194. 

Accident, injuries due to fighting, 16. 

Accident Insurance, application, 155; cause of death, 155; 
collision, 16; estoppel, 54; foreign insurance com- 
pany, 295; notice under liability contract, 394; occu- 
pation of assured, 194; presumption that gunshot 
wound was accidental, 314; proceeds of policy, 295; 
repugnancy of policy provisions, 355; waiver of con- 
ditions, 436; warranties in application, 314. 

Accident Policy, loss of arm, 16. 

Accord and Satisfaction, acceptance of check, 114, 135, 155, 
493; acceptance of check for less amount than 
claimed, 274; collection of proceeds of check, 375; 
consideration, 334, 436; evidence, 95; validity, 95; 
what constitutes, 175, 375, 474. 

Account, service of attorney, 114; suit for an accounting, 
446. 

Account Stated, ex delicto and ex contractu, 16; what con- 
stitutes, 16. 

Acknowledgment, affidavit taken by interested party, 
375; filing chattel mortgage, 155; justice of the peace, 
295; married woman, 95; notary, 36; validity, 355. 

Action, agent’s authority, 155; demand, 95; ea contractu, 
135; fraudulent judgment, 237; joinder of causes, 114, 
255; mechanics’ lien, 16; misjoinder of causes, 274, 474; 
motive for enforcing right, 474; tax title, 453; techni- 
eal questions, 474; worthlessness of prospective 
judgment no defense, 356. 

Adjoining Landowners, destruction of property, 414; 
lateral support, 314; obstruction of view, 414; raising 
grade, 16. 

Admiralty, canal boats, 155; earnings of vessel, 54; juris- 
diction, 436; substantial identity of causes of action, 
237. 

Adoption, right to inherit, 237, 452. 

Adultery, admissions, 114; presumption of guilt, 375. 

Adverse Possession, as between state and holder of exe- 
cutory contract for purchase of land, 237; casual acts 
of possession, 356; evidence, 95; excessive verdict, 
356; exclusive and continuous occupation, 295; exe- 
cutory contract, 295; grantee in fee from a life tenant, 
334; joint occupation, 356; lands within congressional 
land grant, 274; limitation, 135; mistake as to division 
fence, 375; municipal corporations, 474; public ease- 
ment, 414; question for jury, 453; sheriff’s sale, 16; 
successive grants, 16; tax deed, 414; trespass to try 
title, 453; uninclosed land, 394; vacation of street, 474, 
what constitutes, 375; when title passes, 334. 

Affidavits, disqualification of notary, 95. 

Affray, evidence, 414. 








Agriculture, mortgage of property, 314; sale of fertilizer, 


394 


* 
Aliens, Chinaman, 453; exclusion of Chinamen a criminal 


proceeding, 453; naturalization, 274; ownership of 
land, 274; Porto Rican notamalien, 334; status ot for- 
eign born child, 255; statutes relating to descent, 474; 
will affecting real property, 216. 


Alteration of Instruments, address, 36; alteration a mat- 


ter of defense, 237; conditional sale, 475; explana 
tory evidence, 493; intent, 175; mortgage, 135; re- 
lease of indorser, 195; what law governs, 36. 


Animals, cattlebrand, 135; dipping sheep, 76; dogs, 135; 


evidence as to viciousness, 195; herding and graz- 
ing, 875; horse kicking passerby, 375; impounding 
swine, 314; maintaining attractive nuisance, 453; 
pasturing cattle, 295; sale of diseased hogs, 195; tres- 
pass, 54, 77; vicious dog, 334, 394. 


Appeal and Error, abbreviation “OK” in transcripts, 


274; administrator’s petition to sell real estate, 475; 
affidavits, 414; amending record, 334; amendment of 
pleadings on appeal, 216; appealable order, 414; ap- 
peal from an order, 375; argument of counsel, 394; 
assignment of errors, 36, 114, 475; bill of exceptions, 
175, 274, 314, 414, 475, 493; brief, 86; civil service com- 
misson, 95; composition agreements, 875; conclu- 
sions of law, 175; confession of one assignment of 
error, 453; contempt of appellant, 475; contract for 
support, 475; corporation conducting unauthorized 
business, 494; costs, 95, 175, 237; cross-examination, 
414; defectin instructions, 16; defective sidewalk, 
237; directed verdict, 375,475; dismissal of writ, 95, 
175, 494; divided court, 295; entry of judgment, 415; 
equity case, 494; error in admission of testimony 
when not reviewable, 237; errors ignored, 77; ¢X- 
ceptions pendente lite,95; exceptions to admission 
of evidence, 453 ; exclusion of drunken passenger, 95; 
exclusion of evidence corroborating, 334; explana- 
tory evidence, 453; failure of proof, 475; failure to 
argue all grounds, 195; failureto assign error, 237; 
failure to assign ruling as error, 255; failure to com- 
plain of judgment for costs, 314; failure to record 
findings and conclusions, 475; finality of judgment, 
275; from joint decree, 453; grounds first alleged on 
appeal, 453; improper evidence, 16; inadequate re- 
lief, 55; instructions, 175, 314, 436; insufficiency of 
evidence, 159, 436; interlocutory order, 494; joint as- 
signment of error, 375; judgment appearing for right 
party does not cure error, 295; judgment by confes- 
sion, 453; judgment roll, 36; judgment without de- 
cision, 115; jurisdiction by consent, 415; jurisdiction 
of courts, 216; jurisdictional amount on appeal, 453; 
matters reviewable, 415, 436; matters transpiring 
subsequent to judgment, 175; measure of damages, 
135; misconduct of juror, 216, 494; mode by which ex- 
ceptions to rulings may be reviewed, 334; motion for 
nonsuit, 16; motion to retax costs, 285; necessity of 
appearance in record, 314; new trial, 16, 36, 77, 155, 475, 
notice of appeal, 16, 95; notification of appellee, 375; 
nunc pro tunc order, 315; opening highway, 36; opin- 














AUM 


VoL. 58 


CENTRAL LAW JOURNAL. 507 








ion of lower court, 155; order Gaeta, pines 
appealable, 475; overruling demurrer, ; parties, 
115, 494; partiesin interest,315, 394; partnership ac- 
counting, 295; party not aggrieved, 55; pleading, 
255; power of legislature to grant appeal, 375; preju- 
digia] error, 334; presumption as to issue on which 
judgment is based, 216; question raised for the first 
time in appellate court, 453; questions reviewable, 
255; quo warranto, 55; record, 115, 494; refusal to al- 
low witness to answer question, 356; refusal to re- 
cord, 375; rehearing, 36; rehearing denied where 
correct conclusion has been reached, 356; remand- 
ing and procedure below, 475; remarks of trial judge, 
315; remittitur, 255; retaxing costs, 77; reporter’s 
notes, 115; res judicata, 135; reversing special find- 
ings of jury, 436; review, 55, 175; reviewing taxation 
of costs, 436; right to grant non-suit, 415; ruling on 
plea, 475; saving exceptions, 315, 375; scintilla of evi- 
dence, 135; setting aside verdict, 315; stay of pro- 
ceedings waived by acceptance of notice of appeal, 
295; technical errors in appointment of receiyers, 
237; theory of the case, 295 ;4 third trial, 275; to com- 
plain of insufticiencey of service, 394; transcript, 335, 
475; United States Supreme Court, 415; view by jury 
within court’s discretion, 216; what findings of fact 
are conclusive on federal supreme court, 415; where 
record fails to show all the evidence, 494; who may 
except, 16. 

Appearance, attachment, 77; non-resident, 356 ; what con- 
stitutes, 237. 

Arbitration and Award, assignment of contract, 335 ; con- 
struction of agreement, 335; impeaching award, 216; 
right to submit differences to arbitration, 237; setting 
aside award, 155. 

Army and Navy, credit of service for computing pay, 335; 
discharge of member, 36; enlistment of minor, 376. 

Arrest, fraudulent purchase, 415; poor debtors, 55; right 
to resist, 175; second arrestof person on bail, 295; 
without writ of commitment, 335. 

Assault and Battery, accidentally striking third person, 
436; character for chastity, 195; description of the 
means employed, 475; ejecting passenger, 295; exces- 
sive force, 175; evidence, 16; failure to take forthcom 
ing bond, 453; forcible ejectment, 155; immaterial evi- 
dence, 394; inadequate damages, 135; nominal dam- 
ages, 36; pleading justification, 95; res gestae, 155; self 
defense, 155; sentence, 415; sufliciency of evidence, 
453; torts of child, 315; trespasser, 115. 

Assignments, chose in action, 486; fraudulent represen- 
tations, 475; liability of sheriff in bond, 295; notice 
to creditor, 95; right of attorney to prosecute appeal, 
295; sale of cattle, 376; sufficiency, 195; validity, 95; 
wages in the hands of stakebolders, 295; waiver of 
right to object, 315. 

Assignment of Error, dismissal of writ, 255. 

Assignment for Benefit of Creditors, authority of trustee, 
115 ;conversion of lumber, 77; conveyance by assignee, 
335; employment of counsel by trustee, 415; ju- 
dicial sale, 394; preferences, 55; prior liens,195; rights 
of creditors before and after assignment, 295; taxing 
costs, 295; validity of assignment, 135. 

Associations, authority of officers, 475; liability of mem- 
bers, 95, 115; pleading, 415. : 

Attachment, action by non-resident, 436; action on bond, 
436; burden of proof, 95; interpleaders, 237; lien ac- 
quired, 115; order of publication, 376; pleading, 135; 
service of notice, 175; unliquidated damages, 115; 
void judgment, 175; where judgment is for less than 
claimed in affidav t, 255. 

Attorney and Client, action to recover for services, 436 ; 
authority to represent, 175; authority to stipulate, 
494; compensation for services, 394; compromise by 
client, 453; consideration, 115; contracts between, 
55; contract for counsel fees, 494; contract with cli- 
ent, 376; disbarment, 95, 494; employment by insolv- 
ent debtor, 475; entering appearance, 275; extent of 
attorney’s lien, 216; lien for services, 175; notice of 
lien for services, 475; purchase in good faith, 295; re- 
instatement of disbarred attorney, 494; right to ad- 
vise compromise, 237; right to costs, 376; right to en- 
ter order perpetually barring right of client, 376; ter- 
mination of employment, 295; trust agreement, 315. 

Bail, discretion of judge, 95; forfeiture, 55, 454; homicide, 
175; necessity of personal appearance at trial for 
misdemeanor, 216; reversal of appeal, 135; right to 
give new bond, 195. 

Bailment, authority to sell, 315; damages, 135; loss of 
property, 395; what constitutes, 77, 155. t 

Bankruptcy, action to set aside, 335; adjudication, 36, 55; 
alimony, 55; allowance to attorney, 494; application 
for injunction, 55; arrest of bankrupt, 96; assignment, 
1f, 494; assignment of insurance, 115; assignment of 
judgment, 155; assignment of note, 494; attachment, 
115, 135, 175, 195, 395; attachment after filing lien, 315; 
attorney’s fees, 436; chattel mortgage, 454; creditor 
having unliquidated claim, 237; collateral attack, 135; 
collusion, 55; compensation of receivers, 55; conceal- 
ment of assets, 454; conditional purchase of goods for 
resale, 436; contested application for discharge, 315; 
contract with the United States, 494; creditors, 55; 








debt created in fiduciary capacity, 155; denial that pe- 
titioners are creditors, 296; destruction of records, 96; 
determination of issues, 376; discretion of referee, 
315; dissolution of attachment, 454; district court, 55; 
dower, 175; dower right of widow, 315; examination 
of bankrupt’s -wife, 135; exemptions, 55, 96, 296, 454; 
eXempt property, 55; existence of partnership, 436; 
failure to have claim scheduled, 475; fees of referee, 
454; findings to justify, 55; forged indorsement on 
check, 395; fraudulent conveyance, 115, 275, 475; fraud- 
ulent conveyance of vessel, 195; fraudulent transfer 
of property, 395; homestead, 296; intervention to aid 
involuntary petition, 454; jurisdiction of referee, 376; 
laches, 96; liens on exempt property, 55; liquor license 
as an asset, 437; maker of note, 135; membership in 
exchange, 96; mortgaged property surrendered to 
mortgagee, 315; new promise as a discharge, 296; 
pleadings, 55; preferences, 55, 96, 155, 175, 296, 835, 895, 
437, 454; preferential payments, 275; prior adjudica- 
tion, 96; proceeds of liquor license, 454; proof of 
claim, 494; provable claims, 55; qualification of 
trustee, 315; receiver, 36; referee’s findings, 195; re- 
fusal to conform sale, 376; release of sureties, 195; re- 
plevined goods, 55; review in supreme court, 175; 
right of trustee to sue, 29¢; right to reclaim goods ob- 
tained by fraudulent representations, 238; sale of 
homestead, 454; secured claims, 437; seizures avoided, 
454; setting aside sale, 376; specific performance, 376; 
state court, 55; subsequent promise to pay, 255; taxes, 
56; termination of lease, 454; trading corporations, 
376; transfer of cause of action, 395; trustee’s right to 
sue for conversion, 376; trust funds, 296; unauthor- 
ized taking of property, 238; validity of lien, 96; vote 
of creditors, 56; withdrawal of funds after filing peti- 
tion, 296. 

Banks and Banking, action to recover deposit, 475; au- 
thority of cashier, 36, 155; bankruptcy, 96; checks, 77; 
constructive notice, 155; conversion of checks, 315; 
debts of banks, 36; deposit of trust fund, 296; depos- 
itor, 135; doubie liability of stockholder, 494; effect of 
insolvency on breached lease, 475; forged indorse- 
ment, 96; indorsement, 16; liability of pledgee, 36; 
liability for unauthorized payments, 255; limitations 
on deposit certificates, 395; oral representaions, 275; 
paying overdrafts, 296; payment of deposit, 175; - # 
ment of moneys deposited in another’s name, 475; 
personal liability of stockholders, 475; power to lease 
property, 195, 216; refusal to honor check, 96; reliance 
upon representations of maker of note, 475; right to 
levy assessment on stock, 376; suit against directors, 
56; transfer of stock, 77; unauthorized credits given 
by cashier, 395 

Benefit Societies, appeal to courts, 126; assessment life 
associations, 315; conclusiveness of proofs of loss, 
315; consolidation, 115; defense of suicide, 238; delin- 
quent dues, 46; deposits to cover assessments, 296; 
exemptions from garnishment, 415; forfeiture, 195; 
forfeiture of members, 296; fraudulent sale, 155; in- 
sanity existing prior to admission, 256; loss of band, 
395; materiality of answers to questions on applica- 
tion, 475; monument benefit, 77; non-payment of as- 
sessment, 395, 494; payment of dues, 296; payment of 
dues to one not authorized, 415; premature action, 
96; prompt payment of dues, 356; proofs of death, 
454; reduction of policy, 136; renunciation of contract 
by society, 494; right of beneficiary, 136; sick benefits, 
475 ; status of benefic‘ary after death of assured, 494; 
suicide, 115; suicide as affected by by-laws, 335; sui- 
cide of insured, 494; suicide while insane, 395; sus- 
pension of delinquents, 494; tribunals of the order, 
395; vested rights in certificate, 335; w: iver of rules, 
115; withdrawal of minority, 175. 

Bigamy, delirium tremens, 16. 

Bills and Notes, acceptance of renewal note, 296; ac- 
commodation indorsement, 155; allegation and pest 
of ownership, 454; attorney’s fees, 56; bona fide hold- 
ers of check for gambling debt, 356; bona fides of 
pledgee, 315; breach of warranty, 3%; check ot guar- 
dian, 136; condition of payment, 437; consideration, 
36, 115, 175, 195, 216, 395, 476; counter claim based on 
fraud, 296; defense of payment, 77; delay in suit, 335; 
demand and protest not waived, 238; effect of re- 
newal, 155; fraudulent circulation, 476; egal consid- 

-eraticn, 476; indorsement, 115, 175, 195; indorser’s lia- 
bility, 476; joint and several note, 238; liability of in- 
dorser, 295; mortgage and assignment, 96; necessity 
of demand before suit, 335; negotiability, 415; non est 
factum,‘77; ownership of note, 454; partnership, 16, 
437 ; place of payment, 437; possession by gh 
purchase of past due note, 395; ratification, 256; resi- 
dence of indorser, 136; signature, 136. — , 

Bonds, Minnesota contract, 395; money at intcrest, 256. 

Boundaries, acquiescence, 17; description, 235 ; establish- 
ment, 296, 437; evidence, 395; half section line, 296 ; 
hmitations, 115; monument, 77; obligation to per- 
form, 17; restoration by survey, 37; riparian rights, 
256; survey. 115; swamps, 296; water course, 415. 

Breach of Marriage Promise, liability of parent, 136; 

right to rescind, 17. : 

Bribery, city employee, 136; constructicn of statute as to 
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senators, 437; insufficiency of evidence, 437; limita- 
tions, 238. 

Bridges, apportionment of value, 275; dangerous via- 
duct, 494; invitation to use, 335; liability of owner for 
negligence, 256; negligence, 136; petition for con- 
struction, 37. - 

Brokers, commissions, 96, 136, 195, 238, 335, 437, 476; com- 
pensation, 494; construction of contract, 395; 'misrep- 
resentations as affecting right to commissions, 216; 
oral contract of employment, 275; procuring pur- 
chaser, 115; right to compensation, 435; short sales, 


ive 

Building and Loan Associations, attachment, 238; bor- 
rowing member, 37, 136; compulsory withdrawal of 
nonborrower, 195; foreclosure of mortgage, 395, 494; 
inequitable contract, 494; interest and premium, 115; 
notice of withdrawal, 195; premiums for loan, 296; 
rights of borrowing member, 376; rights of member 
on insolvency, 256; withdrawal of dues, 216. 

Burglary, evidence as to condition of house, 356; evi- 
dence as to tools used in gaining admission, 454; in- 
dictment, 56, 115, 335; intoxication as an element of 
the crime, 376; non-felonious entry, 494; possession 
of goods, 17, 155; soliciting the commission of the 
crime, 454; what constitutes entry, 395. 

Canals, duty of railroad to repair bridge, 238. 

Cancellation of Instruments, burden of proof, 115; juris- 
diction of equity, 356; release obtained by fraud, 495; 
suit to cancel insurance policy for fraud, 238. 

Carriers, action against carriers and car company, 295; 
act of God, 315; alighting from moving train, 155, 275; 
assault and battery by cdnductor, 415; baggage, 315; 
bill of lading, 476; boarding car almost stopped, 335; 
breach of contract, 275; care in alighting,. 77; care re- 
quired when carrying invalids, 395; cinder from lo- 
comotive, 115; contract for shipment, 296; contract to 
haul car, 175; contracts releasing liability for negli- 
gence, 315; contributory negligence, 17, 437; damage 
to shipment, 136; dangerous premises, 175; defective 
cattle cars, 335; defective vestibule door, 296; delay in 
shipment, 116, 176; delay in transporting live stock, 
454; demurrage, 155; ditch near track, 395; duty of 
carriers to passenger on freight train, 356; duty to 
keep station open, 275; duty to provide spark ar- 
rester, 195; duty to sick passenger, 116; ejectment of 
disorderly person, 315; ejectment of passenger, 136; 
elevator accident, 174; excavation in street, 136; 
failure to prove defendant controlled and operated 
road, 356; failure to ston, 296; freight rates, 156; fruit 
in transit, 156; injuries from exposure, 356; injuries 
while alighting, 356; injury by derailment of car, 2%; 
injury to caboose passenger. 176, 256; injury to live 
stock, 295; instructions, 56, 256; interstate commerce 
as affected by continuity of shipment, 454; jolt of 
train causing injury to passenger, 454; lien for duties, 
376; limiting liability, 96, 136, 195, 415; 454; live stock, 
156; local option law, 195; loss of baggage, 376; lost 
umbrella, 96; loss of goods shipped, 395; mail pouch 
causing injury to passenger, 275; negligence, 96; 
notice of defects, 335; passenger injured by fall of 
trolley pole, 315; passenger riding in dangerous 
position, 296; perishable goods, 136, 156; person as- 
sisting invalid, 335; place of delivery, 427; postal 
clerks as passengers, 356; premature starting of car, 
476; protection of passengers, 275; proximate cause, 
96; reasonableness of rates, 56; refusal to deliver 
freight to pledgee of bill of lading, 356; refusal to 
give transfer, 476; refusal to transport lunatics, 275; 
remote and proximate cause, 46; riding on car step; 
876; riding on engine, 476; riding on platform, 195; 
right to damages, 56; rights of passenger on particu- 
lar train, 495; ranning past crossing, 296; scalping 
railroad tickets, 454; stepping on running board, 47; 
stipulation against liability in pass, 415; suddenly 
starting cars, 195; tardy delivery, 96; time allowed 
for alighting, 297; transfers, 195; what constitutes a 
woman’s baggage, 238; wrongful collection of fare, 
116; wrongful ejectment, 297, 454. 

Cemeteries, interest acquired in ownership of lots, 415; 
interference with lot, 146; municipal corporations, 156. 

Certiorari, certifying facts, 37; jurisdiction of county 
commissioners, 315; right of taxpayers, 96; writ of 
review, 476. 

Champerty and Maintenance, assignment of claim to at- 
torneys, 476; contract for services, 297; mortgage, 16. 

Charities, action by illegal trustee, 176; certainty and des- 
ignation of beueficiaries, 316; disposition of res, 37; 
establishment of pay pupil department in defiance of 
donor’s will, 275; perpetuities, 195. 

Chattel Mortgages, change of possession, 376; compensa- 
tion, 17; consideration, 275; date of execution, 156; de- 
scription, 37; failure to record, 196; foreclosure sale, 
77; notice to third parties, 376; possession, 9; private 
sale by mortgagee, 454; purchaser of branded cattle 
apparently not included, 437; sale of property, 116, 
136; situs of debt, 176. 

Civil Rights, exclusion of negroes, 96; negroes on jury 
list, 297; separate railway coach law, 395. 

Clerks of-Court, fees, 495. 

Colleges and Universities, impairment of charter obliga- 
tion, 216. 





Collision, failure of stern light, 136; negligent navigation 
by steamers, 495; speed in fog, 96, tugs with tows 
meeting, 495. 

Commerce, licensing ferry on stream between two states, 
415; limiting liability for negligence, 275; peddling 
without license, 37; right of corporation in foreign 
state, 297; sleeping car company, 176; statute pertain- 
ing to sale of trout during closed season, 454. 

Common Law, question of public policy, 415. 

Compromise and Settlement, action on note, 256; gifts, 
56; inadequacy of consideration, 116; payment of 
draft, 437. : 

Conditional ‘Sales, failure to record, 196. 

Conspiracy, collection of judgment, 96; fraudulent home- 
st oad entry, 356 ; labor unions, 56; religious society, 37. 

Constitutional Law, acquiescence in unconstitutional 
legislation, 437; action against stockholder, 495; ad- 
ministrator, 97; anti-weed ordinance, 356; benefit so- 
cieties, 196; bill of rights, 17; care of insane, 176; 
change.of city boundaries, 275; change of venue, 415; 
communicated fires along right of way, 316; co-opera- 
tive telephone company, 256; construction of usury 
statute, 297; contract exempting railroad from taxa- 
tion, 238, 397; customs duties, 97; dentistry without a 
license, 256; desecration of national flag, 476; deter- 
mining validity of statute, 216; discrimination in con- 
dition of suits, 396; double punishment, 97; drainage 
ditch assessment, 335; due process, 186, 176, 216, 495; 
eight hour law, 238, 396; equal protection, 18, 176, 276; 
estoppel to contest validity of regulation of rates, 415; 
exclusion of negro from grand jury, 376; executive 
acts, 476; ex post facto, 116; factional disputes in polit 
ical parties, 256; failure to provide means to entorce 
tax lien, 416; fine for selling liquor without license, 
495; forbidding importation of teas, 416; forcign cor- 
porations, 195; freight rates, 256; guardian ad litem, 
195; homestead, 196; hours of employment in mines, 
455; inheritance tax, 256; initiative and referendum 
amendment, 297; intoxicating liquors, 476; journey- 
men plumbers, 156; judicial functions by executive 
officer, 455; jurisdictional amount in supreme court, 
335; limitations, 336; loeal assessment, 238; making 
possession of gambling record prima facie evidence 
of crime, 416; mechanics’ lien, 275; ordinance affect- 
ing pawnshops, 495; penalty under same law, 336; 
personal liability of agent, 97; powers of tax auditor, 
39%; probate, 17; proceeds of municipal licenses, 275; 
publication of proposed amendments, 447; qualitica- 
tion of voters, 455; reduction of sentence, 216; regu- 
lating hours of work. 376; right by statute to exoner- 
ate city on contract, 29; right of state to nullify past 
due bonds, 297; right to appeal, 356; right to compel 
certain business to cease on Sunday, 476; right to 
contract, 174; seizures of imported goods, 356; special 
charters, 377; special legislation, 176, 297; statutory 
presumption, 297; strikes, 196, 297; submission of 
amendinent, 136; taxation, 1%; taxation for drainage 
purposes, 316; tax on cigarettes, 97; title to legislative 
act, 346; trading stamps, 56, 455; ultra vires contract, 
455; unconstitutional statute, 297; validity of statute 
authorizing substituted service, 216; vehicle tax ordi- 
nance, 316; violation of statute, 176; vital statistics as 
evidence, 455; watcr rates, 56; water supply con- 
tract, 37. e 

Contempt, admission of charges, 356; newspapers, 17; 
objection rot made below, 216; unfuirness in sum- 
moning talesman, 356. 

Continuance, failure to subpoena witness, 455. 

Contracts, action to avoid, 455; advertising, 56; agree- 
ment against public policy, 176; agreement to leave 
property by will, 455; agreement to practice medicine, 
176; agreement to promote a corporation, 476; archi- 
tect’s refusal to give certificate, 336; assumption of 
debts, 116; compensation custom, 97; conditional 
compensation of expert witnesses, 455; considera- 
tions, 17; construction, 97, 495: corporation’s right to 
aid town in building bridge, 216; damages for breach, 
256; defects chargeable to defendant, 156; delay in 
construction of building, 476; excuse for non- perfor- 
mance within a stipulated time, 396; failure to read, 
176; false representations, 275; habeas corpus, 196; 
immateriality of conditions precedent, 297; implied 
provision as to architect’s decisions, 455; indefinite- 
ness, 176; in restraint of trade, 495; intention of par- 
ties, 316; joint obligations, 37, 196; joint tort feasors, 
455 ; laches, 377, 495; liability or reinsurer of fire ae & 
356; maintenance, 116; marriage brokerage, 256; 
modifications, 56; newspaper rates,77; not to build 
railroad station, 297; patented articles, 336; payment 
of installments, 336; pleading, 455; pledging corpora- 
tion’sjcredit, 495; presumption of marriage relation, 
116; precedent condition, 116; prosecution of claim 
against the United States, 416; provisions for sup- 
port, 476; public printing, 455; reference to plans, 
476; rescission as affecting arbitration clause, 256; re- 
straint of trade, 77, 176: mght of sub-contractor 
against city, 495; sale of cotton, 56; sale of good will, 
156; separate maintenance, 316; termination by be- 
coming unlawful, 437; time for completion of work, 
56; time of performanee, 156; to pay campaign ex- 
penses, 238; validity, 196; validity as affected by seal, 
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377; variance, 17; violation of statute, 476; what law 
governs, 437; where made by telephone, 256. 

Copyright, song rendered in mimicry of actress, 297. 

Copyrights, affixing untruthful notice in foreign coun- 
try, 238. 

Corporations, action against stockholder, 176; action by 
stockholder, 336, 416; action on note, 136; amendment 
of street car franchises, 377; appointment of receiv- 
ers, 297, 856, 357; authority of agent, 116; authority of 
executive committee, 256; authority of president to 
extend time for paying debt, 238; avoiding liability on 
stock, 77; bona side purchaser of stock, 316; breach of 
trust by officers, 357; building associations, 136; by- 
laws, 116, 196; Capacity to sue, 495; capital stock, 56; 
compliance with state laws, 17; conspiracy to wreck, 
136; constitutional law, 256; contracts of incorpora- 
tors, 116; contracts ultra vires, 455; contracts within 
eS 416; county contracts for sup- 
plies, 386; criminal liability of directors for death of 
passengers, 316; director as broker, 275; discharge of 
receiver, 97; duty to stockholders, 47; estoppel to at- 
tack corporate existence, 495; estoppel to deny exis- 
tence, 396; exemplary damages, 176; expulsion of 
member without a hearing, 238; false recitals in 
bonds, 396; injuries to patrons, 116: insolvency, 116; 
intent of transferee of stock, 216; irrigation ditch, 
97; judicial sale, 196; jurisdiction of court over cause 
of action, 357; liability of original subscribers, 495; 
liability of stockholder, 336; lost stock, 316; mercan- 
tile pursuits, 416; minority stockholders, 97: misno- 
mer, 256; notice to minority stockholders, 196; nui- 
sances, 455; officer’s purchase of claim against cor- 
poration, 476; Ownership of stock of another com- 
pany, 455; persons liable on contract, 396; pledgee 
iable as a stockholder, 416; preferring creditors, 336; 
purchase of Claims, 56; rights of minority stockhold- 
ers, 476; right to exercise foreign corporate fran- 
chi-es, 336; right to purchase its own stock, 336; right 
to vote, 186; salary of officers, 216; sale of assets, 455; 
signature of treasurer, 116; stock ass ment, 437; 
stock subscription, 77; stockholder’s liability, 176, 196, 
476; subscription to stock of other company, 336; suit 
by stockholder, 56, 316; ultra vires, 176, 346, 396, 455; 
unauthorized disposition of property, 176; validity of 
services, 56; when creditor is entitled to receiver, 297. 

Costs, amendment of pleadings, 437; appeal taken for 
delay, 97; defendant’s tender, 196; deposition not 
used at trial, 416; estoppel to deny bond, 39; mistrial, 
896 ; pauper affidavit, 275; refusal to tax, 217; stipula- 
tion affecting abstracts and briefs, 238; suing as poor 
person, 256; transcript of the record, 217. 

Counties, adjourned meeting of board, 437; aiding rail- 
road, 146; deposit in lieu of bail, 346; free turnpike 
election. 238; invalid change of connty seat, 248; labor 
and material, 176; legislative attempt to regulate 
building of county court house, 377; validity of ac- 
tion respecting treasure?’s salary, 256; wrongful sale 
by treasurer, 196. 

Courts, adjourned term, 177; adjournment, 136; appoint- 
ment of receiver, 416: cancellation of notes, 455; con- 
spiracy to defraud, 177; construction of state con- 
stitution binding on federal court, 416; correction of 
judgment, 495; demand reduced below jurisdictional 
umount, 238; denial by state of the force ot a judg- 
ment of sister state, 416; dismissal of the action, 217; 
division of state courts, 357; failure to work on pub- 
lic road, 416; final jurisdiction of circuit court of ap- 
peals, 416; jurisdiction by agreement of parties, 495; 
jurisdiction by consent, 357; jurisdiction in attach- 
ment of decedent’s estate, 297; jurisdiction of court 
of appeals, 495; mandamus, 316; manslaughter, 196; 
mechanie’s liens, 77; new trial, 177; oral direction to 
jury, 177; peculiar and satisfactory reusons, 437; 
special term, 196; stare decisis, 416; stutus of another 
state, 187; writ of error, 177. 

Covenants, breach of warranty, 116; deed 56; knowledge 
of existing incumbrance, 177; knowledge of grantee, 
297; “lawful claims,’ 115; measure of dumages, 137; 
obligation to perform, 17; unexpired lease, 77; when 
broken, 56. 

Creditors’ Suit, execution nulla bona, 17; impounding 
debtor’s property, 396 ; limitation, 336. 

Criminal Evidence, accomplice, 137; admissibility, 217; 
alibi, 137; articles found in another’s house, 455; com- 
petency, 156; confessions, 238, 377, 455; conspiracy, 
238; continuances for absent witnesses, 455; credi- 
bility of witnesses, 455; cross-examination, 115; dec- 
larations, 217; dialogue between counsel and wit- 
ness at former trial, 275; failure to copy in trans- 
cript, 416; failure to swear witness, 17; good charac- 
ter, 297; handwriting expert, 416; hearsay, 77; inad- 
missibility of evidence because of the manner in 

which it was procured, 416; larceny, 196; light and 

air, 297; presumption of innocence, 156; self-defense, 

177; showing lawlessness in community, 357; silence 

of accused, 137: statements of conspirator, 196; ste- 

nographer at former trial, 298, stick as a deadly 
weapon, 476; testimony of accomplice, 275, 377; va- 
lidity of indictment, 217; witness interested in con- 

viction by reason of reward, 476. 











Criminal Law, affidavit of accounting, 416; aflirmance by 
divided court, 177; application to evidence, 495; ap- 
Pods of statement of facts on appeal, 298; availa- 

ility of writ of error, 217; bill of exceptions, 476; 
bribery at election, 336; failure to prove offense com- 
mitted in county of venue, 298; filing new informa- 
tion, 457; former acquittal, 116; former jeopardy, 357; 
inability tofind witness, 177; insanity as a defense, 
495; irresistible impulse as a defense for embezzle- 
ment, 455; larceny by bailee, 217; pleadings, 177; pre- 
sumption of innocence, 336; proper statement of re- 
lief in complaint, 298; reasonable doubt, 377, 396, 476; 
res gestae, 357 ; second jeopardy, 177. 

Criminal Trial, absence of counsel, 455; absence of de- 
fendant in misdemeanor case, 217; absence of judge 
from court room, 495; affidavit of prejudice neces- 
sary to incorporate questions and answersinrecord, 
217; amendment of motion, 137; appeal briefs, 196; 
application for separate trial where jointly indicted, 
495 ; argument of counsel, 256; assault and robbery, 
476; assault with intent to kill, 256; bank account, 56; 
charging jury as to reasonable doubt, 455; concur- 
rent jurisdiction, 177; conduct of jury, 276; confront- 
ing witnesses, 257; continuance, 217; cumulative evi- 
dence, 437; declaration of co-conspirators, 416; di- 
recting verdict in opening statement, 437; discretion 

> of court, 137; discussion by jury of defendant’s fail- 
ure to testify, 877; duty of supreme court as to ex- 
amination of instructions, 495; duty to examine rec- 
ord, 177; election between courts, 137; errors in in- 
structions, 495; escape of accused pending appeal, 
877; expert testimony, 56; exploding firecracker, 377; 
forged deed, 377; fraudulent attempt to cash certifi- 
cate of deposit, 288 ; habeas corpus, 116; homicide, 276, 
298 ; insanity, 37; instructions, 377; instructions given 
in murder case, 377; instructions in homicide case, 
437; instruction where rape is defended on the 
ground of drunkenness, 436; jurors, 97: jury recalled 
to ascertain probability of verdict, 377; legality of 
arrest, 137; method pursued in summoning jurors, 
455; method used in obtaining evidence, 156; mistrial, 
137; new trial, 137; newly discovered evidence, 37; 
plea of former conviction, 377; prejudiced juror, 239; 
presumptions, 217; presumption of innocence, 416; 
private conference with judge, 217; questions of 
issue, 56; reading lawto jury, 56; reading of indict- 
ment, 247; reasonable doubt, 217, 416; rehearing, 177; 
remarks of prosecuting attorney, 495; res judicata, 
187; right to complain of court’s error, 196; right to 
testify, 77; self-defenses, 336; statement of accused, 
57; testimony taken at former trial, 495; theory of the 
case, 137; undue haste, 377; unlawful interference, 
116; urging jury to agree, 496; venue, 177; venue, how 
determined, 416; what constitutes grounds for new 
trial, 298; withdrawal of attorney, 257. 

Crops, trespasser seceding the land, 316. 

Curtesy, trust estate, 346. 

Customs Duties. binding effect, 477; treaty, 57. 

Custems and Usages, assumed risk, 147; contract, 57; 
presumption of fact for jury,298 ; safe place to work,17. 

Damaces, action. by parent, 346; action to quiet 
title to «a spring, 276; amount provable, 316; 
atterney’s fees in action for malicious prose- 
cution, 396; breach of advertising contract, 336; 
breach of contract, 477; breach of warranty, 77; death 
of son, 437; default of agent, 116; difficulty of esti- 
mating, 428; evidence, 239; evidence of permanent 
injury, 196; exeessivencss of ve: dict, 177, 217, 416; ex- 
emplary, 97: failure to repair, 276; future pain as an 
element, 196; injury to horse and buggy, 396; in- 
jury to servant, 477; invalid passengers, 396; irriga- 
tion ditch, 17; liquidated. 116; loss of child’s foot, 396; 
loss of profits, 396; medical examination in personal 
injury case, 456; mental anguish as an element, 
877; mortality tables, 116; motion based upon 
stenographer’s minutes, 217; pain and mn 298 ; 
performance of contract prevented by other party, 
416; pleading, 196,477; proof of injury, 77; seepage 
from canal, 156; unwarmed station, 316; value of 
rroperty destroyed. 316; writ of inquiry, 316. 

Dead Bodies. husband liable for burial expenses, 336. 

Death, beneficiaries, 177; damages, 37, 97, 116, 196; fellow 
servants, 456; mental and physical suffering, 456; 

mortality tables, 336; parties plaintiff, 156; presump- 
tion, 116, 137; proximate cause, 456; remarriage as an 
element in mitigation of damages, 456; traveling on 

ass, 417. 

Dedication, by whom made, 276; extent, 377; life estate 
with power of sale, 477; presuinption, 316; presump- 
tion that deeds were delivered, 477; public squares, 
2329; public street, 337; question of fact for jury, 298; 
site for tollhouse. 377; title to street, 477; user, 97; 
who may make, 316. 

Deeds, after twenty-seven years presumed genuine, 456; 
color of title, 37; Community property, 877; consid- 
eration, 177; construction, 57,77, 316; description of 
premises,377; drunkenness, 217; error of notary, 377; 
establishment, 17; executed in blank, 137; “for city 
hall purposes only”, 8%; not a memorandum before 
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delivery, 337; records as affected division of county, 
217; subsequent control of trust by settler, 298; un- 
due influence, 17,477; voluntary destruction, 97. 

Depositions,.detention of witness,377; enforceability of 
subpoena in action pending in another state, 257; in- 
terpleaders, 239; short notice, 357; suit to set aside 
transfer by bankrupt, 596; use im another suit, 477; 
use in subsequent action, 239; witnesses, 197. 

Depositories, trust fund, 17. 

Descent and Distribution, action for share of deceased 
partner, 357; advancement, 57, 357; attorney’s fees, 
117; charging sums paid in partial distribution, 337; 
collateral representation, 298; equity jurisdiction, 
177; inheritance by minor, 496; laches of child in 
failing to assert Claim against father holding land by 
curtesy, 298; perpetuity, 37; rights of widow, 197; 
suit to establish heirship, 239; title to personalty, 276. 

Discovery, amoant due under contract, 217; orders to 
produce books, 316; promise to be present at trial,29. 

Dismissal and Nonsuit, action to relitigate question 
previously decided, 276; restoration of cause on oral 
motion, 337. 

Disorderly House, owner of premises, 417. 

Divorce, adultery of husband, 197; alimony, 37, 187, 396, 
417; attorney’s fee, 396, 496; bigamous marriage, 496; 
character action, 37; decree collaterally impeached, 
337; desertion, 417; division of real estate, 239; effect 
of antenuptial contract, 456; meaning of ‘“‘separa- 
tion from bed and board,” 357; property rights, 17; 
separate maintenance, 298; temporary alimony, 257; 
willful abandonment, 337. 

Dower, agreement with heirs, 17; ejectment, 97; fore- 
closure of equitable mortgage, 377; how determined, 
396; law governing, 157; partnership estate, 456; 
rights of heirs, 197. 

— cleaning and repairing, 496; diversion of sewage, 
Wie 

Druggists, giving carbolic acid instead of arsenic, 316; 
sale of liquor, 456. 

Easements, change of street grade, 837; conflicting 
rights of way, 456; permisSive use, 316; personal 
privilege not following deed, 496; subsequent con- 
veyances, 77; thirty years use of passageway, 298; 
water rights, 97; way of necessity, 157, 276. 

Ejectment, abutting owner’s action against railroads 
operating switch, 877; adverse possession, . 435; 
burden of proof, 217; «deed as mortgage, 
137; intent, 77; taking property for county 
road, 477; time for filing defense bond, 217; trespas- 
ser, 137; unlawful withholding possession, 37; void 
tax deed, 77; writ of assistance, 417. 

Election, bribery, 337; consolidation of contests, 137; con- 
test, 17, 257, 477, 496; distinguished markson ballot, 
257; knowledge of rights, 217; marking ballots, 417; 
necessity for written notice in contest, 357; of state 
control committee, 477; torn ballots, 78; qualifi- 
cation, 78; qualifications of voters, 78. 

Election of Remedies, attempt to pursue one not a bar to 
the other, 316; res adjudicata, 396; vendor’s lien, after 
barring of note, 257. 

Electricity, defective insulation, 257, 896; duties to keep 
wires insulated, 4175 duty to license, 217; insulation, 
78; manholes in street, 217; negligence, 97, 177; per- 
sonal injuries,17; safety of appliances used, 477; 

Embezzlement, burden of proof, 137; evidence of affairs 
of bank after defendant left state, 217; what consti- 
tutes, 537. 

Eminent Domain, additional servitude, 17,4388; assess- 
ment of compensation, 298; betterments on land, 
477; condemnation of property for waterworks, 477; 
condemnation proceedings, 18, 117, 377, 456; constitu- 
tional law, 78; elevated railroad, 18; evidence of 
value, 217; foreign corperations, 417; homestead 
claim, 117; irrigation, 496; private use, 276; property 
taken without consent, 396; railroads, 97; report of 
commissioners, 456; reserving right of way, 337; 
right to dismiss action, 257; boom company, 37; title 
acquired, 157; village control of streets, 471; wrong- 
ful appropriation of water, 239. 

Equity, abatement of nuisance, 477; appointment of re- 
cviver, 357; award of damages, 456; clean hands, 456; 
consent of parties before referring to master, 496 ; 
discretion of railroads in selecting lands for con- 
demnation, 298; master’s fees, 117; mistake of law, 
117; multiplicity of suits, 37, 456, 496; nonsuit, 37; 
nullum tempus, 276; pleading, 417; replication, 157; set- 
ting aside award under insurance policy, 316; suit to 
set aside decree, 357; vendor’s lien, 257; when trial by 
jury avoided, 295. 

Escrow, conversion by custodian, 57. 

Estoppel, admission, 57; community property, 357; con- 
struction of policy, 316; conveyance of timber on 
homestead entry, 496; deed to land, 197; effect of part 
payment on balance, 218; erroneous allegation of 
citizenship, 316; highway, 137; homestead, 417, 496; 
rights of widow, 218; signing as witness, 377; sub- 
scription. 316; surety on note, 117; to deny investment 
of funds, 257. 

Evidence, action on written agreement, 417 ; admissibility, 
87, 88; admissibility of letter, 456; admission of princi- 
pal, 57; allowing expert witness to remain in court 











room, 397; ancient document, 97; assault with intent 

tocommit manslaughter, 337; best and secondary, 

496 ; bill of sale, 276; bona fide purchaser, 397; books of 

account, 157; boundaries, 18; broker’s action for com- 

mission, 477 ; capacity of testator, 496 ; catalogue show- 
ing capacity of plant, 298; city ordinance, 298; constl- 
tutional methods of raising revenue, 477; contents of 
letter, 18; contract of ersployment, 357; contradiction, 

57; conversation with decedent, 357 ; copy of account, 

496; copies of waybills, 157; declarations of agent, 78, 

276; declaration of bystander, 298; declaration of 

grantor, 239; declaration of husband, 137; declarations 

subsequent to transaction, 477; defense of insanity in 
murder case, 477; deposition, 18; disputed boundary, 

157 ; embezzlement or larceny, 397 ; existence of a cus- 

tom, 298; experiments, 317; expert testimony, 317; ex- 

ression “unequivocal evidence,” 317; failure to ob- 
ect, 137; fire set by locomotive, 377; fire insurance, 

317; fraudulent conveyance, 438; hearsay, 177; homi- 

cide 437; hypothetical questions, 337, 438; injury to 

brakeman, 496; insolvency of deceased, 257; institu- 
tion of suit, 97; judicial notice of population of 
county, 239; judicial notice, 97; justification of libel, 

117; larceny, 276; legislative journals, 276; loss of 

memorandum, 357; lost deed, 57; malicious prosecu- 

tion, 197; malpractice in X-ray examination, 317; 
memorandum, 18; mental capacity, 477; modification 
of agreement by parol, 257; new trial, 417; offer and 
acceptance of contract, 337; offer of compromise, 438 ; 
opinion of section foreman, 357; oral agreement, 97; 
oral evidence by legal custodian, 197; oral statement, 
38; original entries, 38; parol evidence, 378; parol tes- 
timony affecting tax deed, 298; parol variation of 
contract, 417; pen knife a deadly weapon, 337; photo- 
graphs showing repair of sidewalks, 357; plaintiff 
qualifying as expert, 456; population of town, 28; pre- 
sumption as to sameness of laws, 357; prima facie 
proof of foreign incorporation, 229; privrte letters, 
298; privileged communications, 218; proofs of claim, 
18; railroad ticket, 496; reasons in support of positive 
statements, 337; records of another state, 177; res 
geste, 57, 387, 477; sale of premises, 197; shorthand re- 
porter’s notes, 434; spark arrester, 317; statements of 
motorman, 397; statements made by physician at 
time of injury, 438; status of claims upon discovery of 
new assets, 397; stopping car, 38; subscribing witness, 
157; sufficiency of patent license, 337; tax officials, 496; 
trust deed, 157; value of land, 137; value of preperty, 
456; variation of contract by parol, 477; what consti- 
tutes quorum, 218; withdrawal of admission, 78. 

Exceptions, Bill_of, omission of clerk, 177; sufficiency of 
certificate, 496; waiver of errors, 375. 

Exchange of Property, breach of contract, 276. 

Execution, conversion, 157; court’s power to commit fe- 
males for contempt, 517; domestic’s wages, 218; 
equity in land, 117; forthcoming bond, 57; inadequacy 
of price obtained at safe, 239; innocent purchaser, 117; 
judicial sale, 18; levy on land, 177; postponement of 
lien by act of counsel, 378: property in custodia legis, 
276; quit-c'aim deed, 257; record of title of heir, 438; 
redemption from prior lien, 298; reversal of judg- 
ment, 18; setting aside sale,43s. 

Executors and Administrators, accounting, 878; action 
against, 496; action against estate, 438; action on 
bond, 18; annual exhibits, 157; caveat emptor, 178; 
claims against estate, 38, 157, 197, 488; claim for extra 
service rendered deceased, 257; collection of assets, 
178; commissions, 276; compensation, 157; continu- 
ing business, 18; contract to sell realty, 218; contract 
with heir, 57; conversion of assets, 496; costs of liti- 
gation, 38; credits, 157; decree of distribution, 257; de 
son tort, 117; disposition of sum accrued from penal- 
ties, 456; effect of discharge, 317; employment of 
agent, 78; evidence, 78; evidence in claim against es- 
tate, 257; expenses allowed, 298 ;|failure to file account, 
317; final accounting, 456; final account of adminis- 
trator, 496; grantee of heir, 337; individual liability, 
257: insolvemt estate, 378; interest due distributee 
from date of fund settlement, 239; invalid bond, 137; 
judgment and lien, 38; laches in procurement of let- 
ters, 477; lease of real estate to pay debts, 218; legal 
services to executors, 337; liability of distributees, 
358 ; limitations, 97, 178, 276, 397; mortgage, 18; mort- 
gagor’s insolvency, 257; motion to amend judgment, 
298; nature of estate, 117; necessity of appointment, 
257; parties to decree, 157; persons entitled to ad- 
minister, 477; pleading and practice, 496; probate 
homestead, 496; reimbursing husband for sepulture 
of wife, 218; removal on ground of absence, 218 ; right 
of heirs to enjoin giving of right of way, 456; right to 
cut timber from estate, 218; rights of widow, 477; sale 
of real estate, 496; sale of reversionary interest, 276; 
sale to pay debts, 178; setting aside sale, 117, 197; 
stated account, 276; surety on bond, 137; void ap- 
pointment, 197; widow’s allowance, 57, 197. z 

Exemptions, attachment, 38; fraud on wife. 78; married 
women, 358; member of firm, 38; partition sale, 18; 
widow’s allowance, 239. 

Expert Testimony, examination of witness, 117. 

Extradition, treaty with Great Britain, 289; what const 
tutes fugitive from justice, 456. 
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Factors, assignment of bill of lading, 438; authority, 75; 
what constitute, 438. 

False Imprisonment, abuse of be moos 276; obstructing 
road overseer in building highway, 4388; peace ofli- 
cer’s liability for exemplary damages, 215. 

False Pretenses, money obtainéd for charitable pur- 
poses, 417; ownership of certificate of deposit, 239; 
venue, 117. ° 

Federal courts, bankruptcy, 456; carrier’s lien for duties 
paid bonded goods, 397; concurrent jurisdiction, 78; 
contempt and habeas corpus proceedings, 298; county 
warrants, 456; execution, 97; extradition, 456; federal 
jurisdiction, 417; following state laws, 417; fraudu- 
lent conveyances, 157; jurisdiction, 57, 197, 218, 496; 
military service as affecting life insurance, 497; rem- 
edy at law,218; removal of causes,117; rule regulating 
evidence, 57; setting aside probate of will, 488; what 
decisions are not conclusive on federal courts, 417. 

Fences, adjoining owner, 239. 

Fire Escape, Pennsylvania statute, 497. 

Fire Insurance, acceptance of premium waives question 
of title, 438; admission in pleading, 257; agent’s 
authority to waive provisions of policy, 477; assign- 
ment, 57; assignment after loss, 478; cancellation of 
policy, 387; character of accounts kept, 438; condi- 
tions subsequent, 137; decision of medical examiner, 
317; defalcation of agent, 138; denial of liability as 
affecting proof of loss, 378; gasoline, 117, indorse- 
ment on policy, 218; insurable interest, 197; iron safe 
clause, 276; limitation clause as affecting infants’ 
rights of action, 497; negligence in not storing books 
in safe, 358; notice to agent, 438; ownership of prop- 
erty, 117; parol contract, 456; parties to action, 157; 
removal of property, 218; valuation of property, 438. 

Fish, unmerchantable oysters, 317. 

Fixtures, mirrors, 157; removal, 117. 

Food, cider vinegar, 397; coloring vanilla, 317; glucose, 
197 ; impure milk, 317. 

Forcible Entry and Detainer, character of possession, 
257; homestead exemptions, 497; when lies, 497. 

Forgery, sufliciency of information, 378. 

Fraud, advance on purchase price, 197; care required of 
purchaser, 337; direct proceeding, 197; false repre- 
sentations, 456; false representations inducing con- 
tract, 497; mtention, 18; pleading, 117; presumptions, 
38; want of knowledge, 456. 

Frauds, Statute of, agreement to convey land, 317; claim 
against estate, 157; consideration, 117; contemporan- 
eous parol agreement, 358; contract of employment, 
397; contract to make will, 397; contract to rear 
minor, 257; debt of another, 138, 218; delivery and ac- 
ceptance, 257, 317; description of property in memo- 
randum, 218; interest in lands, 157; letters as consti- 
tuting memorandum, 497; matting to be manufac- 
tured, 337; oral contract as affected by part payment, 
276; oral subscription to stock, 239; original promise, 
97; parol contract for lien, 117; part performance, 197, 
218, 299; performance within year, 178, 337; pleading, 
117; promise to perform another’s contract, 299; real 
estate agent, 358; requisites of memorandum, 417; 
sale of real estate, 497; standing trees, 38; testamen- 
tary bequest, 148; unilateral contract, 276; vendor’s 
lien, 277; waiver of statute, 38. 

Fraudulent Conveyances, action to set aside, 397; ap- 
plication of proceeds, 197; bankruptcy, 478; consider- 







ation, 178; consideration as affected by notice of in- . 


solvency, 457; deed to wife, 497; evidénces of fraudu- 
lent intent, 358; future advances, 497; homestead, 117; 
husband and wife, 457; innocent purchaser, 197; 
_ knowledge of grantee, 277, 497; mortgage, 397; notice 
of vendor’s fraud, 438; return of consideration, 897; 
rights of creditors, 457; title in wife, 478; voluntary 
conveyance, 178. 

Game, burden of proof, 197; ejectment of unwelcome per- 
son, 397; owner of land, 18; shooting game in closed 
season, 37; violation of statute, 138. 

Gaming, attempt to recover from stakeholder, 397; in- 
validity of check given in payment, #58; stock gam- 
bling contract, 417; trading stamps, 457. 

Garnishment, answer, 157; costs of garnishees, 239; in- 
surance, 138; judgment against garnishee, 38; liability 
of garnishee, 257; oral answer, 257; parol gifts, 57; re- 
ceipt by garnishee, 218; rents and profits in receiv- 

er’s hand, 438; security for debts, 299; test of liability, 

317. 

Gas, contract to furnish city, 378; contract to supply, 497; 
ey to supply, 28; removal of mains, 497; use for 

uel, 417. 

Gifts. action to set aside deed, 157; casua mortis, 135; de- 
livery, 157, 178; married man, 78. 

Grand Jury, indictment not concurred in by majority, 
218; objections to mode of summoning juror, 317; 
qualifications of jurors, 378. 

Ground Rents, freehold estates, 497. 

Guaranty, acceptance, 178; accommodation indorser, 
157; bankruptcy, 157; construction of bond, 457; con- 
struction of statement in letters, 317; contractor’s 
bond, 378; failure to limit as to time or amount, 378; 
pleading, 277; presentment of draft to drawee, 257; 
statute of frauds, 157. 





Guardian and Ward, action against executor, 299; ap- 
pointment of widow, 215; authority to discount notes, 
178; bond, 117; final settlement, 358; liability for nec- 
essaries, 358; liability of surety where defalcation 
preceded bond, 497; management of estate, 57 ;power 
of guardian, 78; quieting title, 197; unauthorized ex- 
penditures, 117. 

Habeas Corpus, contempt, 57; defective mittimus, 18; 
exclusion of anarchist, 358; matters reviewable, 277; 
relator un bond, 239. _ 

Hawkers and Peddlers, licenses, 38. 

Health, appointment by legislature of health officer, 258; 
election of secretary, 497; expenses of quarantining, 
397; invalid ordinance, 157; small-pox patient, 277. 

Highways, adverse possession by railroad, 478 ;automo- 
bile collision, 98; county court’s right to let contract 
for repairs, 218; establishment, 497; law of the road, 
178; liability of defaulters on road duty, 417; negli- 
gent construction, 478; nonuser, 18; obstruction by 
deputy marshal executing writ of restitution, 35; 
prescription, 57; proximate cause, 197; right to com- 
plain of obstruction asa public nuisance, 358; right 
to use surface water, 448; rights of abutting owners, 
438; surface water, 258; unguarded embankment, 457. 

Homestead, abandonment, 178; annulment of patent, 
98; community property, 457; disposition of exempt 
property, 118; filing declaration, 417; fraudulent con- 
veyance, 438; incumbrance by husband, 438; judg- 
ment in favor of the United States, 457; leasehold 
entry, 397; loss of right, 197; mistake in description, 
478; money had and received, 317; portion of premi- 
ses used for business, 478; property subject to execu- 
tion, 478; renting out portion, 299; rights of legal 
owner, 178; sale by husband, 897; second marriage, 
118; specific performance, 98; trust estate, 397; un- 
conditional sale and abandonment, 218; unoccupied: 
property, 457; what constitutes family, 78; wife a nec- 
essary party to incumbrance, 397; wife’s signature to 
lease of turpentine privilege, 417. 

Homicide, adultery of wife, 478; asking witness concern- 
ing a supposed quarrel, 317; assault with intent 
to kill, 38, 138; character of deceased, 118; chastity of 
deceased, 218; conspirators, 397; contents of stomach, 
78; defense of wife, 98; degree of crime, 178; duty to 
retreat, 497; dying declarations, 239, 457; evidence, 
138, 178; failure to request certain instructions, 478; 
tor purpose of procuring life insurance money, 438; 
insanity, 98; instruction as to premeditated design, 
397; instructions where evidence is entirely circum- 
stantial, 458; intent, 157; involuntary manslaughter, 
118; justification, 258; killing wrong person, 358; mal- 
ice, 157; manslaughter, 277; mutual struggle, 188; 
obligations to call defendant’s wife, 317; previous 
decease the cause of death, 358; resisting officer, 358; 
right to introduce verdict of insanity, 239; self- de- 
fense, 157, 277, 317, 417; threats, 497; wanton and reck- 
less driving, 289; while under the influence of liquor, 


258. 

Husband and Wife, administrators, 18; adverse posses- 
sion, 317; agreement for future separation, 197; alien- 
ation of affections, 98, 218, 497; antenuptial 
contract, #58; bills and notes, 3897; carrier’s 
breach of contract for continuous transporta- 
tions, 3878; community property, 197, 277, 497; 
consideration, 18; contracts, 118; contract for 
for separate maintenance and support, 397; contract 
of sale, 358; counsel fees in action for separation, 218; 
debts of wife, 138, 397; evidence, 57; funeral expenses, 
135; goods supplied on wife’s personal credit, 277; 
implied contract for services, 258; joint note, 18, 138, 
178; loss of services, 317; marriage certificate, 157; 
medical services, 98; revocation of gift, 138; sale of 
land, 118; separate maintenance, 299; separate prop- 
erty, 258; specific performance, 198; support of third 

erson, 198; wife supporting ee: 497; wife’s earn- 
ngs, 397; wife’s right to sell paraphenalia, 378. 

Improvements, possession of land in good faith, 497. 

Indemnity,joint tort feasors,57 ; liability of contractor,478. 

Indians, action to recover lands, 57; jurisdiction of Okla- 
homa courts, 497; titles by purchase, 98. 

Indictment, burglary, 178. 

Indictment and Information, gaming, 138; larceny, 378; 
leave to file, 317; misdemeanor, 277; sufficiency, 417; 
sufficiency of evidence on which to found indictment, 
218; variance, 18; wife as witness before grand jury, 
478; accusation, 457. 

Infants, appointment of guardian in will contest, 457; 
deed by guardian, 317; disaftirmance of contract, 198, 
417; guardian ad litem, 337; jurisdiction of court, 118; 
life insurance, 178; medical aitendance, 118; woman’s 
disaffirmance after arriving at majority, 337. 

Injunction, action on bond, 337; assessment for localim- 
provement, 318; award of damages, 457; beneficia "s 
insurable interest, 239; blacklisting employees, 57; 
boycott, 118; condemnation proceedings, 478; con- 
flicting evidence, 277; contempt, 75, 98; contract for 
supply of gas, 497; corporate name, 398; cutting tim- 
ber on another’s land, 497; damage for wrongfal in- 
suance, 337: delay in instituting suit, 258; destruction 
of property, 358; ejectment where tenant is danger- 
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ously ill, 289; enjoining enforcement of invalid law, 
219; foreign insurance Company, 338; improvement 
of street, 148; inducing breach of contract, 98; inter- 
ference with employees, 219; irreparable trespass, 
338; motion to dissolve, 38; nontransferable tickets, 
178; premature appeal, 98; prosecution of crime, 438; 
removal of fence, 219; restraining breach of contract, 
478; restraining trespass, 58; secret invention, 338; to 
compel gas company to furnish gas. 258; trade secret, 
18; trespass, 178, 418; to prevent city treasurer from 
taking office, 258; when denied, 219; wrongful use of 
premises, 478. 

Improvements, liability of principal, 417. 

Innkeepers, damages, 157; rights of guests, 478. 

Insane Persons, appointment of conservator, #98; ap- 
pointment of guardian, 497; capacity to cure for 
property, 157; compensation for services by volun- 
teer, 488; guardian, 118; notice, 157; suitin nterest 
of interdict, 378. 

Insolvency, pufling by creditors, 299; set off, 58. 

Interest, action on note, 418, 457; application of pay- 
ments, 328; money due on building contract, 33; ten- 
der of payment, 58; to run from when, 439 

Internal Revenue, suit to recover taxes paid, 497. 

Interpleader, interest of complainant, 188 

Intoxicating Liquors. application for license, 75; board- 
ing houses, 457; children as signers of petition, 239; 
contract in violation of liquor ‘laws. 258; dealer’s 
bond, 118; delivery of bond without signature, 219; 
drug stores, 318; exemplary damages, 478: fe- 
male wine room, ; illegal sale, 188, 178, 277, 
898; indictment, 258; intent as affecting vio- 
lation of local option law, 240; invalid ordi- 
nance, 497; keeping for sale without a license, 
498 ; medical purposes, 178; orderof election. 98; price 
of saloon license, 418; prohibiting sale, 398; proxi- 
mate cause of death, 299; rights under license, 47s; 
sale, 157; sale by druggists, 178, 478; sale to minors. 
418; selling to minors, 418; statutory qualificaton of 
applicant, 318; suitability of applicant, 318; validity 
of license determined by certivrari, 458. ‘ 

Joint Interest, power of majority to apportion lots 
bought, 358. 

Joint Stock Company, foreclosure sale, 318. 

Judges, authority to trv criminal case, 378; change of 
venue, 418; death of judge, 38; disqualification, 457; 
examination of juror, 258; powers of special judge, 
318; right to practice law, 198, 338. 

Judgment, action for commissions, 277; action on note, 
338; against infant, 198; amendment, 439; appearance, 
78; assignment. 277; bur to action, 277; claim by ad- 
ministrators, 418; collateral attack, 178, 498; comput- 
ing interest, 157; correcting record, 498; correction 
under nunc provtunc order, 418; costs of former suit, 
277; default. 38; dismissal without prejudice, 178; 
disqualification of judge, 3838; effect of appeal, 219; 
effect of foreelosure of lien for non-payment on ac- 
tion for breach of warranty, 457; error of law, 378; 
failure to appear for trial, 478; filing amended un- 
dertaking on appeal, 277; full faith and credit, 219; 
ground for recovery, 258; homestend, 418; impeach- 
ment, 498; joinder of parties in aetion to set aside, 
240; jurisdiction, 95, 157; motion te vaeate after term, 
498; non-suit, 18; obtained by fraud, 277: opening de- 
fault, 178,198 457; order of restitution, 198; protection 
by court, 478; remitter of fees, 198; replevin of goods 
not ineluded, 457; report of executor, 378; res judi- 
cata, 18, 88, 78. 98, 178, 278, 418; restraining enforcement 
of foreign judgment, 457; restraining execution 
where jadgment is void, 439; right to open up, 240; 
trespass by townshi» officers, 418; service, 58; ser- 
vice of summons, 457; setting aside, 157; setting up 
former judgment in bar, 398; special findings, 498; 
suing on policy of party in transmission of papers, 
219 

Judicial Sales, advertising, 118; bond of commissioner, 
318; caveat emptor, 378; confirmation, 457; rescission, 
58; setting aside, 18, 78. 

Jury, action against stockholders, 158; award of dama- 
gus by court, 478; challenge for cause, 378; compe- 
tency of juror, 298, 457; discretion of judge, 158; dis- 
gualification of juror, 378; disqualification of sheriff, 
277; examination, 98; objection of jurors, 138; objec- 
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lease, 358; elevator not completed in covenant to re- 
pair, 448; failure to repair, 277; false representations, 
398; foreclosure of lien, 418; foreclosure sale of 
leased premises, 240; forfeiture of lease for non- 
payment of rent, 478; lease, 38; lease of timber land, 
299; leasing for immoral purposes, 158; lien on crops, 
18; mining lease, 498; nature of estate, 19; notice of 
renewal of lease, 378; notice to quit, 498; obstructing 
entrance to place of business, 209; open cellar door, 
358; option, 148; possession after breach of covenant 
not a waiver, 240; possession under a lease, 138; quiet 
enjoyment, 118; ratification by landlord of sub- 
letting premises, 358; rent secured by lien on crops, 
299; rule of ordinary care, 398; subletting, 158; ten- 
ancy at will, 475: term of lease question of fact, 238; 
trespass and ejectment, 219; unlawful detainer, 158, 
299; value of trees removed, 398; waiver of contract 
right, 318; waiver of lien without consideration, 
439; what constitutes a surrender, 458. 








Larceny, accessories, 138; burden of preof, 198; excess- 


ive sentence, 158; form of verdict, 498; indictment, 58, 
277, 358; possession of stolen goods, 457, 498; proof, 
418; recent possession, 418; sufficiency of indictment, 
478; what constitutes, 179. 





Libel and Slander, charge of forgery, 318; eonstruction of 


language employed, 418; elements of damages, 98; 
failure to allege special damages, 240; photograph 240; 
pleading, 240; privileged communication, 38, 78, 379; 
proprietor of newspaper, 299; publication, 158; re- 
traction, 318; ridicule of opinion, 457; venereal dis- 
»ase, 478; what words actionable, 379. 


Licenses, hucksters, 498; merchant’s agent, 198; milk in- 


spectiop, 418; public nuisances, 358; use of city 
streets, 358; validity of statute, 278. 


Liens. conversion, 78; furniture mover, 115; limitations, 


418; notice to agent, 118; payment by one liable, 398; 
work and labor, 418. 


Life Insurance, acceptance of past due premium, 318; ap- 


plication signed by brother, 898, 


Life Estates, assignability of contingent remainder, 458. 
Life Insurance, beneficiary, 19; breach of warranty, 58; 


construction as to beneficiaries, 318; contract by in- 
fant, 179; effect of assured’s bankruptcy, 219; effect of 
payment after knowledge of fraud, 240; faise repre- 
sentations concerning policy, 458; false statement iw 
application, 439; fraud of agent, 95; insolvent com- 
pany, 818; insurable interest, 328, 439; law of what state 
applies, 359; limitations, 19, 418; newly discovered 
evidence, 418; payment, 158, 179; premium, 138; rein- 
statement of policy after lapse, 299; suicide, 58; sum 
payable, 118; ultra vires policy, 158; vested interest, 78, 
287; waiver, 19, 439. 
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Limitation of Actions, accrual of right of action, 158; ac- 


knowledgment of debt, 318, 379; action to set aside 
property, 19; admission that debt was unpaid, 478; 
amendment of declaration, 219; bar of note, 33; 
bona fide purchaser, 179; burden of proof, 318; condi- 
tion of precedent, 138; conversion, 78, 219, 439; death 
of mortgagee, 258; fire insurance, 198; fraud of agent, 
118; new promise to pay, 258; non-residence, 179; 
notes. 138; parties, 39; pledged property, 39; presen- 
tation of instrument, 19; priority of liens, 39; relief in 
equity, 498; right to plead, 158; suit ten years after 
minor’s majority, 278; trust deed, 118. 


Livery Stable Keepers, theft from wagon wrongfully de- 


nied admission into stable, 379; vicious horse, 19. 


Logs and Logging, action for service, 39. 
Lotteries, action of stock subscriptions, 240; drawing for 


lots, 138; liable as principals, 188; transportation of 
tickets, 318. 


Malicious Prosecution, advice of counsel, 78, 138; evi- 


dence, 240; excessive levy of attachment, 458; finding 
of insanity, 19; ground of action, 478; limitations, 
458; probable cause, 198 


Mandamus, awarding contracts, 39; application for writ, 


158; chief of police, 78; commitment for contempt, 
118; disqualification of judge, 219; elections, 198; ex- 
clusion of member from grand jury, 458; failure of 
abstract to show service, 379; municipalities, 58; ne- 
cessity of demand, 118; new matter must be sup 
ported by proofs, 318; relief sought, 498; school com- 
missioners, 39; street car transfers, 458; supreme 
court, 498. 





tions to venire, 277; right to excuse juror from Marine Insurance,construction of policy.188 ; premiums,98 
serving, 378; summoning jurors, 118; vendor’s lien, 78; Maritime Liens, jurisdiction of courts, 158. 
waiver of right, 118, Marringe, between relations within forbidden degrees, 








Justices of the Peace, appointment to fill vacaney, 198; 359; cohabitation by agreement, #59; common law 
bond, 153: cause of action, 43; deed to real estate, 18; form, 139; intoxication, 39; mental incapacity, 478; 
delay in transmission of papers. 219; execution, 378; performed by mayor outside of corporate limits, 478 ; 
execution sale under judgment fair on its face, 240; separation from bed and board, 348; venue, 39. 
ex officio, 198: jurisdiction. 138; question of law, 179; Marshalling Assets and Securities, assignment, 98; hus- 
subrogation, 457; void judgment, 277. band and wife, 198. 

Landlord and Tenant. action for breach of lease, 457; ac- Master and Servant, abandonment of employment, 198; 
tion for rent, 179, 498; assignment of lease. 457; at- assumed risk, 39. 78, 118, 219, 258, 328, 398, 418, 439, 458, 
tachment of crop, 277; breach of contract, 18; breach 498; assumed risk of beam without adequate assist- 
of covenant, 98, 277; constructive possession, 98; ance, 379; assumed risk of locomotive engineer, 379; 
contract to lease, 418; covenant of quiet enjoyment, automatic couplers, 158; belt shifters, 219; breach of 
498; defective premises. 240; defective stairway, 138; agreement, 338; breach of duty, 118; burden of proof, 
defects in sidewalk, 457; denying landlord’s title, 98; 240: burning of railway bridge, 379; capacity to be 
duty to repair, 338; elements of damages in breach of sued. 179; concurrent negligence of master and fel- 
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low-servant, 493; Contract of employment, 7,98, 118, 
198, 398, 458; contributory negligence, 39, 95, 118, 219; 
contributory negligence of flagman causing — his 
death, 359; coupling cars, 299; dangerous machin- 
ery, 119; death of yardmaster, 338; defective appli- 
ances, 179, 193, 418; defective machinery, 318 458, 498 ; 
defective tools, 198; defective wires, 338; discharge, 
158; discharge of employee, 359; duty to furnish 
light on defective stairs, 258; employee injured by 
implement not furnished by master, 240; employee 
of independent master, 179; expenses incurred on 
Sunday, 198; expert testimony im personal injury 
case, 458; failure to read contract, 299; falling coal, 
98; fellow-servant, 79, 158, 359, 458; foreign law, 498; 
hair caugnt in unprotected shafting, 398; incompe- 
tent fellow servant, 498 ; inconsistency of defense, 258 ; 
independent contractor, 219; injury to minor, 479; 
injuries to servant, 39, 158, 338; injuries to third per- 
son, 498; injury while passing over elevator door, 
258; instructing as to danger, 318; instruction on ac- 
tion fortortof servant, 418; liability of master, 39; 
manner of performing work, 379; measure of com- 
pensation after termination of contract, 479; negli- 
gence, 99, 119, 158; negligence of foreman, 258; neg- 
ligent killing of brakeman, 898; overhanging water- 
spout, 158; presumption, 359; proximate cause of in- 
jury, 439; proximity of post to track cause of brake- 
man’s death, 359; ratification of servant’s tort, 179; 
rights of attorney representing executor ana re- 
mainderman, 398; right to discharge, 58; safe appli- 
ances, 498; safe place to Work, 338,479; who are fel- 
low servants, 379, 458; temporary staging, 179; tort of 
servant, 158; unconscionable agrcement, 99; unlaw- 
ful discharge, 99; unloading rails, 119; unsafe place 
to work, 458; unusual method, 379; vice principal, 
39,79, 398; what state’s law governs, 439; who are 
fellow servants, 398. 

Mechanics’ Liens, application for payments, 258; appli- 
cation of contractor’s payment, 299; contractor’s 
bond, 379; foreclosure, 838; liability of surety, 379; 
nonperformance of contract, 258; payment to build- 
ing contractor, 278; persons entitled to contest, 119; 
property subject, 158; separate and distinct groups 
of houses, 379; separate building, 398; sufficiency of 
notice, 278; time of payment, 39. 

Mines and Minerals, adverse claimant, 258; annual as- 
sessment work, 198; boundary of claim, 198; breach 
of contract, 418; contract of sale construed, 258; dis- 
covery of lode, 19; effeet of recording statute, 139; 
ejectment against persons in possession, 258; fellow 
servants, 338; homestead entry, 79; known veins, 498; 
landlord and tenant, 278; lease, 139; miner’s lien, 338; 
oil lease, 39; opening gas well withont warning, 418; 
quieting title, 418, 439; rescission of contract, 155; 
sufiiciency of description, 379; suit to determine ad- 
verse claim,4179; validity of claim,99; written terms,278. 

Money Received, failure of consideration, 99. 

Monopolies, anti-trust act, 198; action by private citi- 
zen, 479; implied contract, 179; licenses under patents, 
458; municipal franchises, 79; combinations in re- 
straint of trade, 418. 

Mortgages, absolute deeds, 395, 479; action for deficiency 
judgment, 439; action for possession, 179; appraise- 
ment, 39, 58; assignment of part of debt, 259; author- 
ity to sell, 19; bond for deed, 498; collector’s fees, 418 ; 
compensation of trustee, 158; description, 278; defec- 
tive foreclosure, 278; defense to foreclosure, 399; de- 
ficiency judgment, 179, 278; delivery of deed, 19; dis- 
possession, 275; equitable lien on insura™’ ©. 278; ex- 
tension of time for payment, 318; failure to file a lis 
pendens, 439; fair cash value, 39; foreclosure, 198, 458; 
foreclosure of vendor’s lien, 399; foreclosure 
sale, 49, 278; future acquired property, 379; 
heirs, necessary parties to bill of foreclosure.379; im- 
provements made during action to redeem, 379; in- 
surance, 139; insurance of premises, 198; joinder of 
parties, 259; knowledge of heir, 259; limitations, 179; 
marshalling assets, 318; merger, 158; necessary part- 
ies to foreclosure proceedings, 498; non-payment of 
taxes, 458; payment to mortgagee, 399; personal lia- 
bility, 299; publication under deed of trust, 379; pur- 
chaser at foreclosure, 158; record, 58; redemption, 
179; release, 79; release by single mortgagee, 498; 
rents and profits, 379: right to cut timber, 399; right 
to redemption, 99, 399; right of mortgagee to net in- 
come, 429; separate estate, 338; subrogation, 159, 439; 
suit to annul foreclosure sale, 498; tax assessment, 
79; title, 119; transfer'of note, 119; trust fund, 39; unre- 
corded release from mortgagee, 479; unsatisfied bal- 
ance, 39. 

Municipal Corporations, acceptance of street assess- 
ment, 259; annexation of territory, 278; arrest with 
out warrant, 379; assessment for improvements, 119; 
assessment for street improvement, 399; assignment 
of contract, 58; bond issue, 278; bonds invalid when 
issued in exeess of authorized amount, 379; burden 
of showing negligence, 219; census, 139; change of 
street grade, 259; city charter, 159; compensation, 
179; concurring negligence, 318; conflicting claims 











for public Claims, 399; contracts, 159; contract tor lay- 
ing conduit, 58; contract with janitor, 198; contract 
with water company, 458; council meetings, 79; de- 
fective streets, 19,58, 174,489; demand should pre- 
cede action against, 259; damages by reason of street 
improvements, 495; damage to abutting property 
owners, 479; dedication ol street, 349; defective pe- 
tition invalidates assessment for improvements, 879; 
defective sewer, 198; defective sidewalks, 319, 479, 
498; delegation of powers, 199; duties of police ser- 
geant, 479; duty to repair outlying streets, 458; de- 
struction of shade trees, 319; discharge of policemen, 
499; effect of suspension, of ordinance, 339; excuse 
from non-pres¢nutationof claim within required time, 
259; execution against property of municipality, 449 ; 
expense of City attorney in attending supreme court, 
418; expense of constructing sidewalk, 119; exten- 
sion of streets, 259; fire department, 199; flooding 
from sewer, 379; health officer not a city employee, 
259; huckster’s license, 499; icy sidewalks, 39; illegal 
claim, 199; improvements, 199; injunction to prevent 
gratuitous use of city’s water, 278; injury due to icy 
sidewalks, 389; injury to gas main, 299; irrigation 
ditch through street, 499; laches on part of city em- 

loyee, 455; leasing park for hotel purposes, 409; lia- 

ility for acts of city engineer, 219; lability for use 
of property, #19; liability for water furnished, 439; 
lighting contract, 159; limitations, 19; local improve- 
ments, 439; local self-government, 479; maintain- 
ing sewer on plaintiff's land, 359; -maintenance of 
dump, 458; manhole, 149, 199; mistake by city sur- 
veyor, 179; mode of electing police judge, 278; neg- 
ligence, 79, 119; negligent maintenance of water 
pipe, 458; notice of claim, 278; notice of de- 
fective sidewalk, 359; obstruction on sidewalk, 
199; opening strects, 99, 879; ordinance prohibiting 
explosion of firecrackers, 359; patented pavements, 
259; payment of clerk’s salary, 159; police power, 
199; presentation of demands, 479; presumption as to 
validity of tax warrant, 499: previous knowledge of 
defective sidewalk, 259; prosecution and conviction 
under void ordinance, 219; proximate cause, 199; 
public improvement, 455; public lands, 159; public 
lighting contract, 219; removal of mayor, 319; re- 
moval of sidewalk for non-payment of assessment, 
259; requiring claims to be exhibited within six 
months, 399; restraint of trade, 199; rightto assume 
obligation to keep bridge in repair, 259; right to ex- 
tend limits, 259; right to prohibit gambling, 339; ser- 
vice of process, 58; sewer gases, 199; special improve- 
ments, 58; special tax bills, 259, 458; stock law, 119; 
street commissioner, 79; street improvements, 179, 
419, 439, 458; taxation, 79; tide water lands, 58; town 
charter, 419; unhealthy condition of pest house, 439; 
use of streets, 359; validity of contract for improve- 
ments, 458; validity of ordinance, 499; validity of 
statute, 179; validity of street assessment, 379; valid- 
ity of ordinance, 159, 499; water and electric plants, 
278; water companies, 38,419; water supply, 139, 179. 

Names, initials idem sonans, 119; variance, 39. 

. Navigable Waters, driving logs, 479; failure to mark lo- 
cation of sunken vessel, 458; objection to rendition 
of judgment, 259. . 

Negligence, accidental injury, 339; act of engineer not 
imputable to fireman, 419; barbed wire fence, 339; 
boy on railroad track, 499; care required by child, 399; 
children, 39; concurrent, 419 ;dangerous premises, 449; 
defective sidewalks, 499; driver’s negligence not im- 
spe ong to person with him, 359; explosion of steam 

oiler, 278; helper on wagon, 219; injury to child 
riding on platform, 458; injury to customer, 39; in- 
jury to licenSee, 278; invitation to use bridge, 278; 
law of the road, 199; licensee, 199; lost profits, 278; 
management of premises, 179; not imputable to per- 
son riding with driver, 379; operation of engine, 439; 
persons riding with negligent driver, 399; places at- 
tractive to children, 58, 480; pleading, 380; privity of 
contract, 159; proximate cause, 58; reception room 
maintained by department store, 459; riding with 
negligent driver, 459. 

Newspapers, award of city printing, 299; notice of sit- 
tings of board of equalization, 479; what constitutes, 

New Trial, change of venue, 199; demand, 79; discretion 
of court, 39, 479; ejectment, 79; failure to complain of 
instructions in motion, 339; failure to show what ex- 
cluded answer would have been, 419; inadequacy of 
damuges, 159; joint motion, 39, 278; misjoinder of 
parties, 299; modification of damages, 159; newly dis- 
covered evidence, 359, 380, 499{ option of remittitur, 
259; setting aside verdict, 199; statutory time for 
notice, 199. 

Notaries, use of railroad pass, 19. 

Notice, constructive knowledge, 499. 

Novation, perishable goods, 339; promise to pay debt 
of another, 399. 

Nuisance, action by citizen, 139; boilermaking, 459; brick 
mannfacturing establishment, 459; damages, 119; ice 
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chute, 79; loss of patronage to hotel competent eyi- 
dence, 339; public roads, 419; theater license, 339. 

Officers, appointments, 259; quasi-judicial, 19; right to 
office, 339; tenure of office, 199. 

Offices and Officers, right to sue on plumbing inspector’s 
bond, 40 

Parent and Child, action by father for injuries to son, 
499; character of mother in action for custody of 
child, 359; emancipation, 19; infant’s allowance of 
wages, 159; loss of services, 319. 

Parties, factor’s right to sue, 439. 

Partition, compensation for improvements, 299; convey- 
ance in fraud of right, 459; family meeting, 279; joint 
tenants, 499; parties to action, 159. 

g,artnership, accounting, 299, 419, 459; assignment, 19; 
compensation of partner, 139; deposit in bank, 19; 
dissolution, 19, 99, 279, 419; duty of keeping books, 
359; effect of dissolution on liability of partners, 219; 
firm note, 479; fraudulent organization as to defense 
to firm obligation, 399; holding oneself out, 19; lim- 
ited partnership, 259; ostensible partners, 479; per- 
sonal debt, 99; pleading, 159; ratification, 99; rem- 
edies of purchaser, 119; renewal note, 299; rights and 
liabilities, 339; rights of retired partners, 339; sale by 
surviving partner, 459; scope of the business, 339; 
what constitutes, 58. 

Party Walls, assumption of payment, 199; extension be- 
yond division line, 479. 

Patents, damages for infringements increased by court, 
259: exclusive use, 179; failure to fulfill contract of 
assignment, 439; infringements, 58, 259; proof of in- 
fringements, 259; royalties, 319; sale of exclusive 
rights, 459. 

Paupers, liability of town of legal settlement, 319; set- 
tiement, 119. 

Pawnkrokers, reasonableness of city ordinance,” 499. 

Payment, burden of proof, 359; evidence, 219; legal 
transfer, 159; note, 58. 

Penalties. necessity of conviction, 459. 

Perjury, indictment, 79; perjury of accused, 319; requis- 
ites of indictment, 419; suboréination, 139; teacher’s 
monthly report, 58. 

Perpetuities, charities, 459; termination of trust. 319. 

Physicians and Surgeons, allowance of claim, 199; mas- 
sage and physical culture, 419; recovery for services, 
199; the rule in malpractice cases, 319. 

Pilots, qualifications, 299. 

Pleading, admission in defendant’s abandoned answer, 
359; affidavits to amendment made by attorney’s 
clerk, 260; amendment to show that collection of 
note was enjoined, 339; bill of particulars, 220; cal- 
endar motions, 479; defect in petition cured by ver- 
dict, 319; illegality of contract, 260; inconsistency of 
defenses, 260; limitations, 99; matters provable under 
special plea, 339; motionto dismiss, 58; mutual mis- 


take. 119; negligenee, 319; new cause of action, 439;, 


verification of answer, 459; withdrawal. 279. 

Pledges, bills and notes, 19; bills of lading, 359: conver- 
sion, 319; crediting money received from third per- 
son, 319; foreclosure, 40:rightsof pledgee, 319; stock 
certificate, 159; tender of debt, 159. 

Principal and Agent, ambiguous instruction, 479; au- 
thority of agent, 119, 159, 399, 459; authority of cash- 
ier, 40: bank cashier, 19; burden of proof, 159: con- 
tract for loan of money, 439: conversion, 199; dual 
agency, 279: estoppel to question title. 319; exceeding 
authority, 399: express objection of principal. 439:fire 
insurance, 199; husband and wife, 99: indemnity 
bond,19 :irrevocable power of attorney.359 :knowledge 
of fraud, 299; liability on bond, 119; misappropriation 
by agent, 459; negligence, 58; notice to agent, 19. 179: 
private instruction, 139; revocation of power of at- 
torney, 260; right to repudiate contract made on Sun- 
day, 220; sale of principal’s property, 199: title to 
mortgagor. 119; unauthorized act of agent, 419. 

Principal and Surety, acceptance of new note, 319: ap- 
plication of pavments, 399; attachment. 159; building 
contract. 260; burden of proof in action against 
surety, 459: contribution from co-sureties, 179; ex- 
tension of time for payment, 279; failure of payee to 
sue, 119: failure to disclose prior embezzlement, 499; 
indemnity bond, 79: necessitv for payment of pre- 
mium, 220: notice of default, 300; private sale of enl- 
lateral, 319; repayment of monev advanced, 220; 
sureties obtaining preferences, 449; worthless col- 
lateral, 159. 

Prisons, commitment, 99; reform schoolnot a prison, 359. 

Process, absence of signature, 159; objection to form 
and sufficiency, 260; privilege for service, 139; publi- 
cation of summons, 400; service by publication, 499. 

Prohibition, disqualification of judge, 339; entry to judg- 
ment, 19; jurisdiction of interior court, 300: legisla- 
tive appropriations, 479; municipal corporation, 139. 

Property, possession, 139; second story of building, 459 

Public Lands, actual] settlement, 99; bona fide settler, 99; 
burden of proof, 139: conveyance of timber before 
completing homestead entry. 499; deeds, 99; findings 
of land office, 359; foreign corporations, 339; fraud of 
entryman, 440; homestead, 49; homestead entry, 79: 








invalid sale, 459; jurisdiction of state courts, 40, 199; 
limitations, 260; mandamus, 139; official survey, 419; 
payment of rent, 179; purchase in good faith of de- 
tached sections, 359; swamping lands, 300; trover 
against railroad, 179. 

Public Survey, what lands are not adjacent to railroads, 

Publications, foreclosure, 479. 

Quieting Title, action by one not in possession, 419; ad- 
verse Claims to land, 339; right of action by admin- 
istrator, 479; unlawful entry and detainer, 199. 

Quo Warranto, application to vacate writ, 220; state 
barred by laches, 319; street commissioner, 79. 

Railroads, abutting owners, 459; accident at crossing, 
180; adjoining property owners, 419; bridges, 139; 
contributory negligence, 380; contributory negli- 
gence inust be pleaded, 319; crossing tracks, 199; cus- 
toms and habits, 139; duty to fence, 499; fire set by 
engine, 199, 380, 459; flagman at crossing, 119; flag- 
man’s duties, 499; grade crossing, 499; helplessness 
of trespasser, 159; implied licensee, 399; injury at 
crossing, 260; injury to borrower of hand car, 479; 
injury to brakeman on a siding, 459; injury to licen- 
see, 79, 119, 399; injury to trespasser, 300, 239; killing 
animals on track, 399; killing infant trespasser, 440; 
killing trespasser on tracks, 30u; knocking trespasser 
off car, 220; negligence of lessee road, 159; obstruct- 
ing track, 58; occupancy of highway, 479, penalty for 
failure to stop, 199; places attractive to children, 499; 
presumption of negligence, 99; ‘‘provisions” con- 
strued, 159: proximate cause of injury, 260, 440; rate 
of speed, 260; reasonableress of ordinance, 459 ;right 
of way fence, 399; safety to genexal public, 480; sale 
decreed of portion of roadbed, 339; sparks from en- 
gine, 180; speed through country, 119; stop, look and 
listen, 279; subscription by counties, 459; switch 
tracks, 40; telegraph lines, 119; trespasser, 19; tres- 
passer on train, 479; use of tracks, 99; widening 
streets, 40. 

Real Action, improvements by trespasser, 459. °9” 

Receivers, appointment, 79, 499; appointment in equita- 
ble action, 279; attacking appointment in collateral 
nroceedings, 220; benefit society, 499; compensation, 
319; guaranty contract, 99; interpleader, 139: mort- 
gages, 99; motion for judgment, 260; parties, 59; 
pleading, 40; removal, 40; sale of real estate, 99; sub- 
jection of funds to pay insolvent’s legal fees, 480; 
trust not required to give bond, 359. 

Receiving Stolen Goods, indictment, 119. 

Recognizances, criminal cases, 139. 

Records, cloud on title, 459; parties, 40. 

Reference, accounting to wife for moneys spent in family 
support, 499; findings of special master, 440: juridical 
force, 79; questions not raised before commissioners, 
300. 

Reformation of Instruments, heir’s sale of interest, 59; 
mutual mistake, 419, 440; mortgage. 119; notes, 180. 
Reformatories, indeterminate sentence, 139; injury to 

convict, 260. 

Register of Deeds,signers to petition of liquor license,319. 

Release, consideration, 119; joint obligee, 180; joint tort- 
feasor, 119; landlord’s lien on crops, 300; life insur- 
ance assignment. 440: personal injuries, 360. 

Religious Societies, dismissal of pastor 180; eccleciastic 
organization, 19: election of eld 

Remainders. jurisdiction of court, 359. 

Removal of Causes, federal courts, 59; prejudice of local 
infinence. 260: reforming pleadings, 440; separable 
controversy, 59, 199. 440; trial in probate court, 319. 

Replevin, alternative jndgment, 40; cancellation of con- 
tracts. 19: chattel mortgages. 40; claim by third narty, 
419; costs. 300: defendant’s adverse claim, 499; ident- 
ity of articles, 480: joint ownership. 260; possession of 
goods, 260; right of possession to third person, 339. 

Reports, contracts for publication, 380. 

Rewards, bribery, 499; division, 399; police, 199. 

Robbery. indictment, 139; value of property taken im 
material, 380; what constitutes, 159. 

Sales, action for price, 20, 139, 159; agent’s authority, 99: 
authority of salesman, 160; breach of contract, 160; 
breach of warranty, 40, 139; cash delivery, 20; condi- 
tional sale, 399; condition precedent, 139; contract, 
139: conversion of a piano, 458; damages for breach, 
59, 399; damages for delay, 119; damages recoverable 
for breached warranty of cow, 220; defects in mate- 
rial, 419; delay, 140; evidence, 79; executory contract, 
49; fact of sale in question. 499; failure to deliver on 
time, 459; fiduciary capacity, 319: fraud, 200; good 
will. 59; implied warranty, 99, 319; latent defects, 140; 
mailing of notice, 499; market value, 260; misrepre- 
sentations, 279: new contract, 59; payment to third 
party claiming title, 459; prompt delivery, 160; proof 
of delivery, 120; property of purchaser, on install- 
ment plan converted by third party, 260; recording or 
conditional sales, 20; refusal to receive, 140; replevin, 
260; representations, 99: rescission of contract for 
false representations, 440; right of rejection, 319; stal- 
lion warranted foalgetter, 380; stipulation as to use, 
480; stolen property, 320; subsequent purchaser, 260; 
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time limit for delivery waived, 279; transfer of title, 
79; validity of contract, 160; variance between plead- 
ings and proof, 26); warranty, 120; what constitutes, 
499. 


Salvage, rescue of cows from sea, 339. 

Schoois and School Districts, adoption of textbooks, 200; 
board of education, 40; certificate to county clerk, 
320; city charter, 79; dances, 20; dismissal of teacher, 
100; erection of school, 79; issuing warrants in excess 
of constitutional limit, 339; marriage of teacher, 100; 
purchase of school site, 360; schooi tax, 420. 

Seals, contracts, 79. 

Searches and Seizures, constitutional law, 160. 

Seduction, showing of continuous association as a cor- 
roboration of an engagement, 360. 

Sequestration, right of sale pending proceedings, 279. 

Set off and Counterclaim, breach of contract, 140; co- 
operation telephone company, 279; insolvency, 459; 
when allowed, 59. 

Sheriffs and Constables, compensation, 440; distress war- 
rant, 278; indemnifying bonds, 440; levies, 80; not in- 
surer of property in custody, 300; unauthorized re- 
moval of property, 279; wrongful seizure, 440. 

Shipping, agreement of charterer, 279; cargo burned as 
fuel, 499; dumages, 40; death of licensee, 480; home 
port of vessel, 279; improper storage, 440; injury to 
passenger, 59; injury while in service, 40; negligence, 
109; negligence in navigating, 500; seaworthiness of 
vessel, 160. 

Signatures, error of notary, 380. 

Specific Performance, agreement for partition of land, 
459; conditional contract, 339; contract for the sale 
ot iand, 480; contract made while intoxicated, 399; 
contract to devise land, 40; contract to leave prop- 
erty by will, 459; gift of land, 279; interdependent 
contracts, 459; lease of brickyard, 120; parol agree- 
ment of husband, 400; parol contract, 100; part per- 
formance, 160; paving street, 180; purchase of land, 
480; purchase with knowledge of outstanding con- 
tract, 320; sale of land, 480; statute of frauds, 100. 

States, action by individual, 80; board of charities and 
corrections, 340; boundaries, 279; jurisdiction of In- 
diana over Ohio river, 420 

Statutes, amendment, 500; change of county seat, 240; 
constitutionality, 59; county court house, 480; for- 
eign corporations, 400; presumed validity, 380; proof 
of unconstitutionality, 500; prostitution, 420; publica- 
tion, 279; resorting to title, 420; retroactive, 500; school 
districts, 120; separate assessment of non resident 
land, 340; special legislation, 180; subject expressed 
in title, 160; title to legislative act, 340. 

Stipulations, construction of statute, 80; judgment to 
abide other action, 180; partition, 340; pleading, 100; 
revocable agreement, 41; setting aside report, 480; 
transfer of corporation stock, 420, 

Street Railroads, attempt to cross in front of approach- 
ing car, 369; children walking on track, 360; collision 
with buggy standing near track, 240; collision with 
carriage, 279; collision with team, 160; collision with 
vehicle, 200; contract to pave street, 180; contribu- 
tory negligence, 200; crossing tracks, 140; degree of 
care required in passing obstructions, 240; discov- 
ered peril in case of concurrent negligence, 240; 
driving on track, 460; enjoining constructions, 59; 
injury in collision, 420; location of tracks, 340; look 
and listen, 240, 500; motorman’s duty upon discover- 
ing person in dangerous position, 360; negligence of 
lessee, 380; negligence of motorman, 200; personal 
injuries, gs goer nuisance, 380; removal of tracks, 
120; rights of company under franchise, 480; right of 
way, 140, 440; right to operate cars in either direction 
on either track, 59; running board overlapping side- 
walk, 320; speed of car, 279; stop, look and listen, 
380; street paving, 380; value of lands, 180; vehicle 
approaching car, 340; violation of ordinance, 200; 
wanton injury, 80. 

Subrogation, county bonds, 460; junior lien holder, 440; 
lien for taxes, 400; mortgage foreclosure, 160; 
paying of incumbrances, 20; rights of surety on of- 
ficial bond, 480; satisfaction by surety, 420; sureties 
on guardian’s bond, 180; volunteer, 59. 

Subscriptions, conditions, 59; contributing land for right 
of way, 460; manufacturing enterprises, 140. 

Suicide, what constitutes, 120. 

Summons, validity of tax sale, 220. 

Taxation, action on tax collector’s bond, 160; action to 

record, 279; action to recover land, 80; action to re- 

cover realty, 400; assessment made by de facto board, 

279; bills receivable. 400; cash on hand, 59; charita- 

ble institutions, 160; chattel mortgage, 240; city 

taxes, 200; collateral inheritance tax, 59; collection 
oftaxes, 100; constitutionality of act taxing rents, 

240; equalization board,180; equitable enforcement, 

480; erroneous recitals in tax deed, 300; excessive as- 

sessment, 100; exemptions, 200; foreclosure in tax 

lien, 300; franehise tax, 460; fraud inlevying personal 
tax, 440: inequality of assessment on special fran- 
chises, 240; interstate commerce, 120; judgment for 
poll tax against one not a party to action, 279; levy 
of county tax, 420; levy of tax to satisfy judgment, 





480; liquors in bonded warehouse, 420; mortgagee’s 

[yp nd pee ane at tax sale, 400; national banks, 

220; over valuation, 460; pension money, 200; railroad 

property, 20; registration of title to land, 460; re- 

versal of decree of tax sale, 280; setting aside sale, 

280; tax deed, 180; tax lien, 180; tax sale, 80, 200, 240, 

820, 500; tax sale and purchase by State, 220; tax title, 

160; tax erroneously paid to state by county, 380; uni- 

—: 480 ; unlisted claims, 400; validity of tax sale, 

Teen and Telephones, agent of addressee, 180; au- 
thority of corporation to purchase, 32¢ ; cipher _mes- 
Sage, 140; cutting trees, 440; damages, 140; evidence 
as to damages for delay in delivering message, 480; 
excuses for delay, 480; failure to deliver message 
when not in writing, 380; limiting liability, 160; loca- 
tion of poles, 460; mental anguish for tort, 280; 
mental suffering, 360; mental suffering at common 
law, 460; negligent location of pole, 240; rules regu- 
lating payment of tolls, 280; social telegram, 100; 
validity of state tax, 340. 

Tenancy in Common, adverse possession, 280. 

Tender, condition, 49; estoppel, 340; waiver of objec- 
tions, 380. 

Theaters and Shows, passageways, 140; statutes, 100. 

Threats, indictment, 120. 

Time, construction of option, 140. 

Torts, bailment, 80; recording deed, 420. 

Towage, insufficient power of tug, 460; loss of tow, 140. 

Trade Marks and Trade Names, family name, 59; imita- 
tion, 200; infringements, 300, 420; police powers, 180; 
similarity of labels, 59; unfair competition, 230; un- 
lawful competition, 100, 440; use of name, 20. 

Trade Unions, right to strike, 129. 

Trespass, bursting of water pipe, 130; cutting and re- 
moving timber, 59; expenses of litigation, 140; justi- 
fication, 460; removal of house, 300; vexation, humili- 
ation and annoyance as elements for exemplary 
damages, 360. 

Treaties, ratification, 59. 

Trespass to Try Title, adverse possession, 460; pleading 
defenses, 460; school lands, 20, 

Trial, absence of attorney, 360; allowing witness to ex- 
plain testimony, 460; answers of jurors, 380; assault 
and battery by conductor, 400; attorney and client, 
59; burglary, 100; commenting on witness not being 
produced, 400; compensation for services in prose- 
euting claim against United States, 400; conflict of 
findings, 100; contributory negligence in action for 
injuries to.minor, 480; conveyance by minor, 200; 
counsel’s argument, 10¢ ; cross-examinntion, 59; dep- 
osition, 20; directed verdict, 100; dispersal of jury, 
59; duty to prepare instruction, 440; duty to re-intro- 
duce rejected evidence, 289; error in granting non- 
suit, 290; error in instructions when not prejudicial, 
220; evidence, 59; general exception to entire in- 
structions, 340; illegal evidence cannot be excluded 
by party introducing, 250; improper statement, 80; 
inconsistent findings by jury, 220; interrogatories, 
$20; jury, 20; misconduct of counsel, 200; motion for 
preferences, 220; motion to direct verdict, 80; mu- 
tual indebtedness, 60; non-suit when granted, 400; 
objection to evidence, 280; objections to questions, 
460; paupers, 6C; prejudicial remarks of counsel, 320; 
special interrogatories, 80; special issues, 440; sub- 
mission of questions, 360; suit embracing two causes 
of action, 200; summarizing pleading, 420; undue im- 
portance to one fact by court, 440; unfair competi- 
tion, 100. 

Trover and Conversion, sale induced by fraud, 160; 
what may be shown under general denial, 300. 

Trusts, action against trustee, 440, 500; capacity of 
church mission as beneficiary, 340; compensation of 
trustee. 500; construction of deed, 200; contempo- 
raneous parol agreement, 360; conveyance by in- 
competent, 120; conveyance subject to mortgage, 
440; conveyance to third person. 320; declaration of 
trust, 120; deed absolute, 200: delivery of trust fund, 
340: deposit of joint fund, 100; dissolution, 140; en- 
forcement, 120; estoppel to pay, 280; expenses of re- 
pairs, 20; family support, 360: fraud, 60; fraud ef ad- 
ministrator in fiduciary relationship, 400; interest of 
remainder, 120; joint trustees, 480; laches, 200; lia- 
bility of trustee’s estate, 220: liability to cestui que 
trust, 100: minority, 140; mortgage of premises, 140; 
proverty taken in name of another, 380; purchase of 
land, 120; purchase of property in trustee’s name, 
280; real estate in other state, 420; rents and profits, 
60; rights of life tenant, 180; spendthrift, 20; statute 
of frauds, 60; sufficiency of evidence to create, 380; 
termination by consent, 160; undue influence, 320; 
what constitutes, 460. 

Turnpikes and Turnroads, easements, 80; portion with- 
in citv limits. 300. 

United States. debts dne, 60; material furnished dredg- 
ing contractor, 360; rules of practice, 100. 

United States Commissioner, jurisdiction, 80. 

Use and Occupation, foreclosure sale, 160; forged lease, 
160; lease, 140. 
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Usury, action on note, 300; agreement for taxes, 140; 


agreement to make consignment, 300; broker’s com- 
missions, 420; commussions, 60; demand notes, 120; 
lex loci, 500. 


Vagrancy, evidence, 140. 
Vendor and Purchaser, bona fide purchaser, 320; boun- 


daries, 480; breach of contract, 120; clear ttle, 200; 
counterclaim, 20; constructive notice, 460; contract 
of sale, 820; earnest money recoverable when, 220; 
effect of jadgment for unpaid installments on re- 
scinding contract, 220; failure of consideration, 60; 
foreclosure of vendor’s lien, 400; fraud in sale of 
land, 500; husband and wife, 60; insanity, 1*0; knowl- 
edge of purchaser’s agent, 400; misrepresentation as 
to area of land, 380; mutuality of contract, 160; offer 
and acceptance, 20; option contract, 340; option on 
realty, 460; rights of vendee in possession, #40; re- 
scission, 50,180; sale of land, 120; sale of timber, 
500; secret equities, 500; stipulation in deed, 400; 
tender of deed, 120; transaction constituting trust, 
320; trust deed. 80; unilateral binding on accptance, 
340; unrecorded act, 450; waiver of performance, 
420. 


Venue, burden of showing residence, 240, convenience 


of witness, ‘220; divorce, 60; joint and several lia- 
bility, $0. 


War, martial law, 60. 


Warehousi man, 


deumages for negligence in curing 
prunces, 500; lossof gocds, 400; railroad’s right of 
Way, 100; stcrage charges, 4#0; subjects of lien, 
250. 


Warranties, contract for future delivery, 360; burden of 


proof, 60. 


Waters and Water Courses, abandonment of irrigating 


ditch, 500; acticn to settle rights, 500; cuts and tun- 
nels, 160; damages, 250; diversion, 60, 340; encrouch- 
ment on channel, 200; 


interruption ot public drain, | 


280; irrigation, 120, 180, 280, 480; mexsure of damages, | 


180; nonpaywent of water rates, 60; obstructing pub- 
lic drains, 280; pollution of strc aim, 120, 400; prior ap- 
propriator, 480; property in ice, 480; purchase of 
waterworks by city, 240; right of action, 100; right of 
appropriators, 5(0; right of riparian owner, 220; right 
to regulate water rates, 720; riparian rights to flow of 


stream, 488; subtcrrancan stream, £0; ultza vires act, | 


120; underground strean.s, 20; use by licensee, 500; 
use of river, 420; water rates, 240; wre ngiul diversion 
from irrigating ditch, 500. 


Weapons, negligence, 80; toy firearm, 280. 
Weights and Measures, violation of ordinance, 250. 


wi 


lis, acticn to recover dower, 8€0; advancement, 500; 
after-born child, §0; allowance of counsel fees im- 
proper. £0; amount included in bequest, 820; attach- 
ment, 180; charge on land, 380, 400; claims. 60; claim 
against estate, 180; Claims against United States, 280; 
collateral attack, 89; construction. 20, €0, 80, 100, 140, 
160, 200, 380, 420, F00; cc sts, 20, 100, 220, 240, 440, 4€0; 


| 
| 
| 
| 
| 


Wit 


contract, 140,400; conversion of realty into person- 
alty, 220; conveyance, 420; counsel fees, 340; cred- 
itors, 80; devisee’s right to complain of disposition of 
property, 280; effort to establish a letter as testamen- 
tury instrument, 280; estate devised, 60; execution, 
500; “family,” 80; fiduciary relation, 60; fraud and 
undue influence, 440; holographic, 460; incapacity of 
testatrix, 140; jurisdiction in eqnity, 400; legatee 
whether by purchase or descent, 420; limitations 
against legatee, 300; limitations of estate, 460; main- 
taining homestead out of parttcular fund, 220; men- 
tal capacity, 500; misdescription of property in will, 
360; necessary parties, 8); “our children” construed, 
340; probate, 20, 200, 280, 500; removal of seal, 460; 
revocation, 200; right of heir, 480; right of legutee un- 
der contract for preferential rates, 400; right of 
widow to dispose of property, 340; satisfaction of 
claim, 140; specific performance, 60; statutory rights, 
120; supposed wife, 60; subsequent legacies, 260; 
termination of trust, 320; testamentary capacity, 120, 
260, 340; uncertainty, 250; undue infinence, 60, 120, 320; 
universal legacy, 460; unlawful cohabitation as 
ground for undue influence, 360. 

sses, absence of defendant, 60; action for assault, 

;advancement, 460; ulterations in contract, 260; 
application for summons, 500; attorney and client, 
160; bias, 200; competency, 20, 80, 100, 120, 160, 200, 240; 
construction of will, 340; contradictory statements, 
100, 800; corroboration when not impeached, 400; 
credibility, 200, 380; credits on note, 180; cross-exami- 
nation, 20, 60, 160, 180, 200, 300, 400, 500; depositions, 
100; disorderly house, 20; druggist’s informantion 
and privilege, 220; elevator shaft, 60; evidence, 60, 
100, 140, 160; failure to comprehend meaning of oath, 
340; general character, 200; husband and wife, 400, 
480; husband not competent to action against wife, 
340; impeaching medical testimony, 440; im- 
peaching one’s own witness, 460; impeachment, 20, 
40, 60, 200, 260, 300, 320, 340, 360, 400, 460, 480; incrimi- 
nating evidence, 280; interest in transaction with 
deceased, 220; introduction of exhibits on cross-ex- 
amination, 260; not disqualified for lack of belief in 
Supreme Being, 820; part performance, 180; party 
‘alling, 80; physician of patient qualifying as ex- 
pert, 480; private papers, 160; privileged communi- 
cations, 100; question of privilege, 460; questioning 
physician as to who sent him to examine plaintiff, 
320; refusal of subpcena duces tecum, 140; refusal to re- 
call child for cross-examination, 320; reputation of 
accused, 400; right to compel corporation to pro- 
duce one of its oflicers, 300; sanity of testator, 320; 
self-incrimiration, 420; statements by physician, 40; 
testing credibility, 140; thefts by clerk, 320; transac- 
tion with deceased, 300, 420, 500; undue influence in 
procuring will, 840; what may be shown on cross- 
examination, 400; written memorandum, 40. 


Work and Labor, action for services, 80; breach of con- 


tract, 40; claim against estate, 420; contract, 80, 320; 
failure to perform the act of other party, 340; per- 
sons in family relation, 340; quasi contract, 320. 




















